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(Whereupon, the introduction for the 
videotape was read by Kelly Layfield.) 

PROCEEDINGS 
EDWARD D. STAPLES, M.D., 
having been first duly sworn, was examined and 
testified as follows: 

MR. PERRY: First of all, I'd just 
like to get the ground rules for the 
deposition up front. It's a discovery 
deposition under the Florida Rules of Civil 
Procedure. It's my understanding 
objections on grounds other than privilege, 
form of the question, and relevance are 
reserved; is that correct? 

MR. KERRIGAN: Correct. 

MR. PERRY: Okay. And, also, we have six 
hours of actual deposition time here today. Is 
that the agreement? 

MR. KERRIGAN: That is. 

DIRECT EXAMINATION 

BY MR. PERRY: 

Q. Dr. Staples, do you have your current 

C.V.? 

A. I can get it for you, yes. 

Q. Okay. Let me hand you the copy that we 
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were given, and ask you if that's your current C.V.? 

A. Do you need another one besides that? 

Q. If this is the current one, then no. 

A. All right. This appears to be fairly 

complete, yes. 

Q. "Fairly complete", meaning that it's not 

complete? 

A. This is complete. 

Q. Doctor, could you please state your name 
and professional address, please? 

MR. SCHLESINGER: Would you please mark 
the C.V.? 

MR. PERRY: Sure. Go ahead and mark that 
as Exhibit 1. 

(Whereupon, the document referred to was 
marked for identification as Defendant's Exhibit No. 

1 . ) 

THE WITNESS: Could you repeat the 
question, please? 

BY MR. PERRY: 

Q. Sure. Can you state your name and 
professional address? 

A. My name is Edward Denmark Staples. My 
address here at the hospital is Box 286J, Gainesville, 
Florida. 
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6 

Q. And your age and date of birth, sir? 

A. I was born on September 26th, 1952. 

Q. And, doctor, have you had your deposition 
taken in the past? 

A. Yes. 

Q. Okay. And you understand that you're 
under oath today? 

A. Sure do. 

Q. And that I will be asking you questions? 

A. Yes. 

Q. And I will try to ask coherent and 
understandable questions. If I don't, please tell me 
you don't understand the question so I can rephrase 
it, is that agreeable? 

A. Yes, it is. 

Q. And if you don't ask me to rephrase the 
question and answer, I will assume that you understood 
the question and answer accordingly, is that 
agreeable? 

MR. SCHLESINGER: Let me do this for the 
record. That assumption is objected to inasmuch 
as it's purely subjective on your part what your 
assumptions are, and they're evidentiary as far 
as this cause is concerned. 

MR. PERRY: That's fine. Your objection 
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1 is noticed. Is that agreeable, doctor? 

2 THE WITNESS: I'll answer the question the 

3 way I perceive it to be asked. 

4 BY MR. PERRY: 

5 Q. That's fine. Could you briefly describe 

6 for me your educational background following high 

7 school? 

8 A. I went to Vanderbilt University in 

9 Nashville, Tennessee, graduated with a Bachelor of 

10 Science Degree in Biomedical Engineering. For the 

11 next three years I was at the University of South 

12 Florida Medical School. I then went to general 

13 surgery training in Richmond, Virginia, and University 

14 Hospital in Jacksonville, and I received my cardiac 

15 surgery training here at the University of Florida. 

16 Q. Doctor, I'm correct that you were board 

17 certified in surgery in 1983? 

18 A. I think that's the year. It was general 

19 surgery either '83 or '84. 

20 Q. Okay. Your C.V. would indicate 1983, that 

21 would be correct? 

22 A. Yes. 

23 Q. And then you're also board certified in 

24 thoracic surgery? 

25 A. Yes, I am. 
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Q. And surgical critical care? 

A. Yes, I am. 

Q. Okay. Could you list chronologically for 

me your professional experience? 

MR. SCHLESINGER: Dr. Staples, if it will 
assist you in any regard you can certainly refer 
to your C.V. 

THE WITNESS: Thank you. Following 
my training, my completion in July of 1984, 

I was on the staff at University Hospital 
in Jacksonville for about two and a quarter 
years, and following that I came here, so 
I've been here since October of '86. 

BY MR. PERRY: 

Q. "Here", meaning at the University of 
Florida, Shands Hospital? 

A. At the university. I'm employed by the 
University of Florida. 

Q. So, your salary is paid by the University 
of Florida? 

A. I'm employed by the University of Florida. 
Q. Who do you receive your paycheck from? 

A. There are three sources of my paycheck. 

Q. What would those be? 

A. The State of Florida, the VA Hospital, and 
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1 what wg call the Academic Enrichment Fund, which is 

2 the collection agency for our billings. 

3 Q. So, you don't have a private practice 

4 where you have additional partners or anything like 

5 that? 

6 A. That's correct. 

7 Q. Doctor, on your C.V., the next to the last 

8 page -- the pages aren't numbered — I just want to 

9 speak briefly about your presentations entitled 

10 Smoke-Free Class of 2000. Could you tell me about 

11 those? What is the Smoke-Free Class of 2000? 

12 A. This is a federally sponsored program for 

13 the nations schools in an attempt to make them 

14 smoke-free, the graduating class of 2000 smoke-free 

15 through education through the 12th grade. I am not a 

16 formal part of the federal government's program, but 

17 my daughter is a member of the class of 2000, and as a 

18 community service I have presented programs to 5th, 

19 6th, 7th, 8th and 9th graders on the hazards of 

20 cigarette smoking. 

21 Q. You started doing that in -- it looks like 

22 1992? 

23 A. Approximately five years ago. That's 

24 about right. 

25 Q. According to your C.V., those 
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1 presentations stopped in February of '94? 

2 A. They have been taken over by the medical 

3 students at the University of Florida and are now 

4 being done by them. 

5 Q. Okay. So, you haven't -- you don't 

6 currently do any more of those talks with the school 

7 children? 

8 A. That's correct. 

9 Q. In your presentations from 1992 to 1994 to 

10 the — in regards to the Smoke-Free Class of 2000, 

11 what subjects did you cover? 

12 A. Three major areas: Lung cancer, 

13 emphysema, and coronary artery disease. 

14 q. Did you have any brochures or slides or 

15 handouts that you used in your presentation? 

16 A. Not any of those materials that you 

17 mentioned, but there are other materials that I did — 

18 did use, and I also used patients who have suffered 

19 from smoking. 

20 Q. What other types of materials would you 

21 use? 

22 A. Well, I'm glad you asked that. I'd like 

23 to show you the materials. 

24 q. I'd just like you to tell me what they 

25 are. I'm not interested in seeing them. 
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MR. SCHLESINGER: He can show them to you. 

THE WITNESS: I'd be glad to show you, 
they're right here. Shelly, if you could pass 
me those things right behind you. 

Mr. Perry, these are human lung 
specimens that have been taken from either 
autopsy material or surgical material in 
patients who have suffered from two of 
those diseases, emphysema and lung cancer; 
and, for instance, this is a human left 
lung, and as you can see, the proverbial 
spot on this lung is a large cancer that 
has eaten away the majority of this left 
upper lobe, and this is a typical carcinoma 
that is caused by cigarette smoking. 

This is a lung specimen of a patient with 
emphysema. As you can see, this is a black 
lung, which is corroded by the effects of 
cigarette smoking. You can take a look at that. 
BY MR. PERRY: 

Q. I really don't want to touch it, doctor. 

A. Okay. This is another example of a lung 

cancer that has choked off this windpipe. As you can 
see, this is an autopsy specimen, because of the 
windpipe here, you can't live without this lung. This 
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patient was killed by this lung cancer, and as you can 
see it's just choking off this windpipe, and it's 
infiltrated this part of the lung. It's even coining 
out into the small pulmonary arteries of this lung. 

And the last specimen is a demonstration 
of the effects of emphysema on a patient who received 
a lung transplant for this disease. As you can see, 
this lung has been eaten away and is a fraction of the 
size and consistency that it should be. These are 
clearly the effects of cigarette smoking on these 
patients, and- 

Q. Doctor, during these talks- 

MR. SCHLESINGER: Have you finished. Dr. 
Staples? It seems as though you were in the 
midst of saying something. 

THE WITNESS: These are the simple truths 
and the patient consequences of cigarette 
smoking that I see every day in my practice. 

BY MR. PERRY: 

Q. In your talks with the Smoke-Free Class of 
2000, did you discuss any other risk factors for these 
diseases with the kids? 

A. Mr. Perry, could you just define for me 
what you mean by "risk factors"? 

Q. Well, doctor, why don / t you define for me? 
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13 

How do you consider it? What's your definition of 
risk factor? 

A. My talks to the Smoke-Free Class of 2000 
are simply to tell them what cigarette smoking does to 
their lungs and their hearts, and that's what it is. 

Q. So, those talks were solely focused on 
cigarette smoking? 

A. Those talks were designed and — to tell 
them what cigarette smoking does to their lungs and to 
their hearts, which is it causes coronary artery 
disease, it causes emphysema, and it causes lung 
cancer. 

Q. Back to your C.V., doctor. The section 
under publications, you list 14 publications. Is that 
a complete list of your publications? 

A. Yes, it is. 

Q. Do you have any publications currently, 

quote, "in press or in progress"? 

A. Yes. 

Q. Could you -- well, how many do you have in 
press or in progress? 

A. One that I know of. 

Q. And what — do you have a title for that 
paper yet, or what's the area of that paper? 

A. That is related to the differences in 
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endothelial reactivity to nitric oxide in left 
internal mammory arteries and in pulmonary arteries 
and left atrial endothelial cells. 
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Q. And when do you expect that paper to be 
done or completed? 

A. It was accepted for publication, and I 
don't know when they plan to publish it. 

Q. And which journal will that be published 

in? 

A. I don't remember. 

Q. Also, back under your Community Service, I 
forgot to ask you about the first one here, "How to 
Keep a Healthy Heart", presentation to 2nd graders, 

3rd graders, and 1st graders in 1989 and then 1991. 
Could you describe for me what that talk was about, 

"How to Keep a Healthy Heart"? 

A. This was a talk to other children that I 
have. I have five kids, and it was not related to my 
oldest daughter who is in the Smoke-Free Class of 
2000, but this was a general talk on eating well, 
exercising, and not smoking. 

Q. And then on your C.V. you also have — it 
looks like four articles submitted. Are the articles 
submitted, have they been published? 

A. They have been published, but in different 
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1 forms, yes. Some of them are not in exact titles that 

2 these are, but the first, second -- I don't think the 

3 third one was published, and the fourth one has been, 

4 so these, yes, have been. 

5 Q. When you say they have been published, 

6 what type of forms have they been published in? Maybe 

7 a better question is: How were they published? 

8 A. They were published in The Journal of 

9 Heart and Lung. No. 1 -- for instance, No. 1, The 

10 Journal of Heart and Lung Transplantation, but not in 

11 the exact form that it was submitted in, you know, 

12 with corrections and things like that. 

13 Q. Okay. Then, if you could, doctor, in your 

14 C.V. flip back to where your publication section 

15 begins. Do you have a pen or something to write with? 

16 A. I do. 

17 Q. Could you just go down your list of 

18 publications for me and put a check mark by the 

19 publications on your C.V. which deal with the cause of 

20 lung cancer? 

21 A. There are none. 

22 Q. And could you put two check marks by the 

23 publications that you've done regarding the biological 

24 mechanism of lung cancer? 

25 A. There are none. 
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1 Q. And then could you put a star by the 

2 publications which deal with the cause of 

3 cardiovascular disease? 

4 A. There are none. 

5 Q. Could you put two stars by your 

6 publications which deal with the biological mechanism 

7 of cardiovascular disease? 

8 A. There are none. 

9 Q. And then, doctor, could you put an X for 

10 me next to your publications which deal with the cause 

11 of emphysema or chronic obstructive pulmonary disease? 

12 A. There are none. 

13 Q. Okay. Could you put two X's for me next 

14 to your publications which deal with the biological 

15 mechanism of emphysema or COPD? 

16 A. I have not written on those subjects. 

17 Q. Okay. Doctor, do you have a primary 

18 research interest? 

19 A. My primary research interest is in 

20 ventricular assist devices. 

21 Q. Have you done any investigations or 

22 research regarding lung cancer or the etiology of any 

23 disease? 

24 A. No, I haven't done any research there, but 

25 it's not necessary to do any research to know the 
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causes of these diseases. 

Q. And you list on your C.V. several 
presentations, I believe. It looks like 20 
presentations. Are any of those presentations on lung 
cancer or the cause of lung cancer? 

A. No, they're not. 

Q. Are any of those presentations on the 
cause or etiology of any disease? 

A. These presentations were related mostly to 

cardiac transplantation, and one with — about aortic 
valve replacement in patients with prior bypass 
surgery. 


Q. So, the answer to my question would be no? 

A. I have not presented anything on the 
etiology of lung cancer— 

Q. Or any other disease? 

A. —or coronary artery disease. 

Q. Or any other disease? 

A. Or any other disease. 

Q. What textbooks on cancer or pathology do 
you recognize as authoritative? 

A. I don't recognize any particular textbook 
as authority on this subject, as the subject is 
changing each year and more information is coming out, 
so I read each individual article and judge its 
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1 merits. 

2 Q. Are there any textbooks in your profession 

3 which are generally recognized and used by 

4 practitioners; for example, I'm sure you're aware of 

5 Devita, Cancer Principles and Practice of Oncology? 

6 A. I'm a practicing cardiothoracic surgeon, 

7 and I have read the basic textbooks of Kirkland and 

8 Sabiston and cardiothoracic surgery. They have guided 

9 my practice of surgery, but do not dictate my practice 

10 of surgery, and everything -- every word in that text 

11 is not necessarily authoritative, so I would not say 

12 that any textbook is authoritative. 

13 Q. Okay. Have you heard of Devita and his 

14 textbook? 

15 A. No, I haven't. 

16 Q. Okay. Have you heard of Dale and Hammer, 

17 Pulmonary Pathology textbook? 

18 A. No, I haven't. 

19 q. Are there any textbooks on cardiovascular 

20 disease that you recognize as authoritative or 

21 generally accepted? 

22 A. Again, repeating, each textbook is of 

23 importance in a guide to practicing cardiothoracic 

24 surgery and is not the Ten Commandments so carved in 

25 stone. It can change every year with each new 
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2 

Q. 

Do you recognize the textbook entitled The 

3 

Heart? 


4 

A. 

By? 

5 

Q. 

Edited by Hurst. 

6 

A. 

By Hurst. I've seen that textbook. 

7 

Q. 

How about the textbook Heart Disease 

8 

eidted by 

Broonwall, or Bronwall? 

9 

A. 

I've seen that, Bronwall. I've seen that 

10 

text. 


11 

Q. 

Okay. What journals do you receive and 

12 

review on 

a regular basis? 

13 

A. 

Journal of Heart/Lung Transplantation, 

14 

Annals of 

Thoracic Surgery, Journal of Thoracic 

15 

Cardiovascular Surgery. Those are the major journals 

16 

that I review. 

17 

Q. 

Okay. Are there journals that you receive 

18 

and don't 

regularly review? 

19 

A. 

No. 

20 

Q. 

Besides these three journals, are there 

21 

any other 

journals that you receive? 

22 

A. 

Not currently. 

23 

Q. 

Are you a reviewer for any journals? 

24 

A. 

I am not. 

25 

Q- 

I think on your C.V. it mentions the 
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1 American Society of Artificial Internal Organs, AD Hoc 

2 reviewer, 1992 to the present. 


3 

A. 

Correct. 

4 

Q. 

What is that? 

5 

A. 

I'm not currently a reviewer for that 

6 

j ournal. 


7 

Q. 

When did that end? 

8 

A. 

About 1994. 

9 

Q. 

Is that the only journal that you've been 

10 

a reviewer 

for? 

11 

A. 

Yes, it is. 

12 

Q. 

And when you were reviewing articles for 

13 

that journal, what scientific issues were you asked to 

14 

review for 

that journal? 

15 

A. 

I was only asked to review two articles, 

16 

and I cannot remember at this point the exact nature 

17 

of those, 

but they were related to, I believe, one an 

18 

artificial 

liver preparation, and the other was a 

19 

— related 

to bypass surgery. 

20 

Q. 

And what were the criteria for accepting a 

21 

paper for 

publication? 

22 

A. 

I have no idea, I just was asked to review 

23 

it. 


24 

Q. 

So, you didn't review the paper to see 

25 

what the research methodology was? 
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A. Well, certainly, to review the merits of 
each individual paper, but I was not an editor or the 
person who would state that this article would be in a 
publication. 

Q. So, then you gave no opinions on the 
article, you just reviewed it? 

A. I reviewed it and criticized it, said this 
was appropriate, this was inappropriate, whatever was 
appropriate to say in reviewing that article. 

Q. And then the person writing it, or the 
people you sent the article to at The American Society 
of Artificial Internal Organs would then either accept 
or reject your comments? 

A. That's correct. 

Q. Did you consider source of funding when 
you were reviewing those publications? 

A. No, I didn't. 

Q. Did that journal require source of funding 

to be published with the article? 

A. I don't know. 

Q. In general, with journals, are they less 

likely to publish negative results as opposed to 
positive results, in your experience? 

A. Journals, articles are published. Whether 

those — many of them are negative results, many are 
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1 positive. I have no idea whether they've turned down 

2 far more negative results to be published than 

3 positive. I just don't know. All I know is what is 

4 __ j/ ve read. 

5 Q. Besides your "Smoke-Free Class of 2000" 

6 talks and your "How to Have a Healthy Heart" — I 

7 don't know if that's the exact title of it — have you 

8 made any other speeches or public presentations 

9 regarding cancer and cigarette smoking or heart 

10 disease and cigarette smoking? 

11 A. Not that I recall, no. 

12 Q. Have you made any speeches or public 

13 presentations regarding emphysema or COPD, other than 

14 the Smoke-Free 2000 class? 

15 A. Not that I recall. 

16 Q. Are you a member, or have any other 

17 involvement with any organizations with official 

18 policies regarding cigarette smoking? 

19 A. I'm a member of the Florida Society of 

20 Thoracic and Cardiovascular Surgeons, and I don't 

21 believe they have a policy on cigarette smoking. I am 

22 a member of the Florida Lung Association. I'm sure 

23 that they have a policy on cigarette smoking, but I 

24 don't know what it is, 

25 q. Does Shands Hospital have a policy on 
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1 cigarette smoking? 

2 A. Most certainly, and even the VA Hospital 

3 has a policy on cigarette smoking, and it's prohibited 

4 inside the building for obvious reasons. 


5 

Q. 

How did you become involved in this 

6 

lawsuit? 


7 

A. 

I was asked to be an expert witness. 

8 

Q. 

Who asked you? 

9 

A. 

I think your firm requested that I be an 

10 

expert witness. 

11 

Q. 

"Your", meaning Mr. Schlesinger's firm? 

12 

A. 

Yes. 

13 

Q. 

And have you met with Mr. Schlesinger or 

14 

any lawyers from his firm prior to today? 

15 

A. 

Yes, I have. 

16 

Q. 

How many times? 

17 

A. 

Two. 

18 

Q. 

About how long did those -- each of those 

19 

meetings 

last? 

20 

A. 

About an hour. 

21 

Q. 

What did you discuss? 

22 

A. 

Simply that cigarette smoking causes lung 

23 

cancer, 

emphysema, and coronary disease. 

24 

Q. 

Have you met with any lawyers other than 

25 

lawyers 

at Mr. Schlesinger's firm? 
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A. No, I haven't. 

Q. Are you being paid for your time involved 
with this lawsuit? 

A. Yes, I am. 

Q. Are you being paid by the hour? 

A. Yes, I am. 

Q. What's your hourly rate? 

A. I have it written. Bob, do you have that 

sheet? 

MR. KERRIGAN: Curtis, I will find that. 

He gave me his normal billing sheet, and I don't 
know where I put it. Let's see if I can find 
it. 

MR. PERRY: All right. 

THE WITNESS: If you're interested, I can 
get it at a break. 

BY MR, PERRY: 

Q. That's fine. Have you — do you have any 
idea how many hours you've spent on this case to date? 
A. About two. 

Q. Doctor, have you provided deposition or 

trial testimony in any other cases? 

A. Yes, I have. 

Q. And when have you done that? I guess it's 
easier to start with how many cases have you testified 
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in previously? 

A. Two. 

Q. And could you tell me a little bit about 
those cases, what they were about, where they took 
place? 

A. One was a case of mesothelioma related to 
asbestos exposure, and that was approximately two 
years ago. I don / t remember the name of the case. 

The other was — the other deposition was as a 
material witness in a case that I was involved with at 
the VA Hospital. 

Q. What type of case was that? 

A. Related to complications of bypass 

surgery. 

Q. Was that a malpractice action? 

A. Yes, it was, but not against me. 

Q. You were not a named defendant? 

A. That's correct. 

Q. The mesothelioma case, do you remember 
— was that in Florida? 

A. You know, X don't remember the exact 

circumstances of that case. This was — I can't even 
remember whether it was a class action or a specific 
individual, but it was — most of the testimony was 
simply related to the relationship between — the 
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1 causal relationship between asbestos and mesothelioma. 

2 Q. Did the testimony you gave, was it the 

3 trial — did you go to trial in that action? 

4 A. This was a deposition. 

5 Q. Did you give the deposition here like we 

6 are today, or did you have to go somewhere else? 

7 A. It was at the VA Hospital, but in a 

8 scenario like this. 

9 Q. In the mesothelioma case, were you a 


10 

witness for 

the 

plaintiff or the defense? 

11 

A. 

For 

the plaintiff. 

12 

Q. 

Do you remember which attorneys contacted 

13 

you to render an opinion in that case? 

14 

A. 

No, 

I don't. 

15 

Q. 

Did 

you charge for your time in that case? 

16 

A. 

No, 

I didn't. 

17 

Q. 

How 

about the complications of bypass, 

18 

that case. 

were 

you a witness for the plaintiff or the 

19 

defense? 



20 

A. 

The 

defense. 

21 

Q. 

And 

did you charge for your time in that 

22 

case? 



23 

A. 

No, 

I was involved with the patient care. 

24 

Q. 

Have you provided any testimony before a 

25 

congressional committee? 
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1 

A. 

No, I haven't. 

2 

Q. 

Have you ever been involved in any lawsuit 

3 

as a party 


4 

A. 

Can you define what you even mean by 

5 

"lawsuit"? 


6 

Q. 

Sure. Have you been a named plaintiff or 

7 

a named defendant in any lawsuit? 

8 

A. 

Yes. 

9 

Q. 

Okay. How many? 

10 

A. 

Two that I remember. 

11 

Q. 

Okay. Let's talk about those. You pick 

12 

which one 

you want to talk about first. What was the 

13 

nature of 

the complaint? 

14 

A. 

One was a salivary gland tumor that 

15 

involved the patient 7 s facial nerve, and resection of 

16 

the tumor 

resulted in partial facial nerve paralysis. 

17 

and the patient sued. 

18 

Q. 

He sued you? 

19 

A. 

Sued me. 

20 

Q. 

So, that was a- 

21 

A. 

That was settled. 

22 

Q. 

That was a malpractice action, then? 

23 

A. 

Yes. 

24 

Q. 

Were you the only named defendant in that 

25 

case, or were there other doctors named, also? 
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1 A. I don't remember. This was back in '83. 

2 Q. And that case was settled? 

3 A. Yes. 

4 Q. Do you recall how much the settlement was? 

5 A. No, I don't. 

6 Q. Okay. Then the second case — you said 

7 there were two. What's the next one? 

8 A. The other involved a patient with lung 

9 disease who required an open lung biopsy -- pardon me, 

10 had liver disease, had a liver biopsy, and during the 

11 performance of that liver biopsy an intercostal artery 

12 was lacerated by the needle. We were consulted to 

13 stop the bleeding from the intercostal artery. We did 

14 that. We were named in the suit. That suit was 

15 settled. 

16 Q. Do you remember what year that was, 

17 approximately? 

18 A. That was last year. 

19 q. You said, "We were named." Was there 

20 other people named besides yourself? I'm not sure 

21 what you meant by "we". 

22 A. All the doctors that were involved in this 

23 patient's care were named in the suit. 

24 Q. Do you recall how much that settlement 

25 was? 
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A. That settlement wasn't published as part 

of the terms of the settlement. 

Q. Any other lawsuits you've been involved in 
either as plaintiff or as defendant? 

A. Not that I remember right now. 

Q. What percent of your professional time is 
spent on legal consulting? 

A. Very little. 

Q. "Very little" meaning ten or 20 percent, 

or "very little" meaning one percent? 

A. Less than one percent. 

Q. Have you consulted in any other smoking 
and health litigation? 

A. No, I haven't. 

Q. Are you aware that you've been listed as 
an expert witness in two class actions in Miami? 

A. Yes. That was just — I have not 
performed any services for those -- Mr. Rosenblatt, 
but he has contacted me to be an expert witness. I've 
agreed to it, but I have not performed any service for 
him. 

Q. Have you ever met Mr. Rosenblatt? 

A. I never have. 

Q. Have you talked to him on the phone? 

A. Once. 


10 

or "very ] 

11 

A. 

12 

Q. 

13 

and healtl 

14 

A. 

15 

Q. 

16 

an expert 

17 

A. 

18 

performed 

19 

but he ha 

20 

agreed to 

21 

him. 

22 

Q. 

23 

A. 

24 

Q. 

25 

A. 
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Q. Do you know what the issues are in either 
one of those cases that he's contacted you about? 

MR. SCHLESINGER: Dr. Staples, I 
would advise you that until you have been 
put up as an expert witness in that case, 
and I don't know whether you have or you 
haven't, and I don't know if you know, that 
any conversations or any discussions that 
you had with Mr. Rosenblatt in that regard 
are essentially privileged until you've 
been put up as an expert, and therefore I 
would advise you not to discuss any matters 
involving Mr. Rosenblatt or his case until 
such time as you have been named and put up 
as an expert witness to be deposed as is 
being done here. 

MR. PERRY: Well, doctor — I'll have 
these marked if you want. I have Expert 
Disclosures of the Plaintiffs in Broin 
versus Philip Morris, et al., and Howard 
Engle versus R.J. Reynolds, et al., where 
you have been put up as an expert witness. 

Would you mark those for me as No. 2 
and No. 3, and have you look at those and 
tell me if you've ever seen those Expert 
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Witness Disclosures before? Yeah, it would 
be on page two, the first cover just shows 
the caption of the case. 

THE WITNESS: No, this is the first time 
I've seen this paper. 

(Whereupon, the documents referred to were 
marked for identification as Defendant's Exhibit Nos. 

2 and 3.) 

BY MR. PERRY: 

Q. So, you didn't draft this or discuss the 
contents of this expert disclosure with Mr. 

Rosenblatt? 

MR. SCHLESINGER: Again, my advice to 
you is that until such time as you've been 
put up to testify that your conversations 
with Mr. Rosenblatt are privileged, and I 
would advise you not to discuss them 
predicated upon the rules appertaining to 
expert witnesses. 

MR. PERRY: I'm not asking what he 

discussed with Mr. Rosenblatt, I asked if 
he had discussed the statement or the 
contents of the statement with Mr. 

Rosenblatt. It's a simple yes or no 
question. 
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1 MR. SCHLESINGER: That's the same thing. 

2 BY MR. PERRY: 

3 Q. You can answer the question, doctor. 

4 A. Well, it's apparent that I'm listed as an 

5 expert witness in this case, and I have agreed to do 

6 that. The format of this disclosure here is new to 

7 me, but the concept of me being an expert in that case 

8 is not new to me. 

9 Q. Do you know anything about the class or 

10 the class representatives in the Broin or Engle case? 

11 A. No, I do not. 

12 Q. Going back, doctor, just for a second to 

13 the two lawsuits that you have been involved with, one 

14 with the salivary gland tumor, and the other with the 

15 liver disease, do you remember the name of the 

16 plaintiffs in either one of those cases? 

17 A. No. 

18 Q. Was Mr. Schlesinger involved in either one 

19 of those cases? 

20 A. Not that I know of. 

21 Q. Doctor, do you know what the definition of 

22 the class in either the Broin or the Engle case is? 

23 A. I'm not sure what you're talking about— 

24 Q. Well, do you know- 

25 A. —with the definition, I mean. 
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Q. Do you know how the class has been 

defined? 

MR. SCHLESINGER: Doctor, you're not here 
as a lawyer, you're a surgeon. 

MR. PERRY: Is that an objection, Mr. 

Schlesinger? 

MR. SCHLESINGER: That is an objection. 

MR. PERRY: All right. The objection is 

noted. 

MR. SCHLESINGER: This witness -- you're 
asking this witness to give you legal 
conclusions. 

MR. PERRY: I'm not asking for legal 
conclusions, I'm asking if he is aware of 
the definition of the class, that's all I'm 
asking. I'm not asking him to make any 
conclusions. 

MR. SCHLESINGER: You're asking for 
legal statements from this witness. This 
witness is a physician. He's a surgeon. 

He's not a lawyer, and he's not here to 
give you statements on legal matters. 

MR. PERRY: I'm not asking him legal 
statements, I'm just asking him if he's aware of 
the class definition. It's a simple question. 
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MR. SCHLESINGER: If he can answer you, 

I'm certain he'll do so. 

MR. PERRY: That's fine. Okay. 

MR. SCHLESINGER: But your question is 
objectionable. 

MR. PERRY: That's fine. 

THE WITNESS: You'll have to define for me 
what the class definition is. 

BY MR. PERRY: 

Q. Let me ask it this way, Doctor: Do you 
have any knowledge as to what types of people, or who 
would be included as members of either one of these 
class actions that we're speaking about? 

A. Yes. 

Q. Okay. What would that be? In the Broin 

case, who would be a potential class member in the 
Broin case? 

A. Flight attendants. 

Q. Any flight attendants? 

A. It's my understanding that flight 

attendants are— 

Q. And how about - 

A. —and Norma Broin, but again, all I'm 

going on is what I'm reading right here. 

Q. Sure. 
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1 A. I don't have any other information besides 

2 this. If you want me to interpret this piece of paper 

3 and that one, I'll be glad to give you my inexpert 

4 interpretation of what I'm supposed to be involved 

5 with. All I know is that I treat lung cancer and 

6 emphysema, and it's caused by cigarette smoking, so if 

7 you'd like to- 

8 Q. And doctor- 

9 A. If you'd like to talk to me about those — 

10 the surgical treatment of those diseases and what you 

11 see here in front of you. I'll be glad to do that. 

12 The rest of this is a lot of wasted time. 

13 q. And, doctor, could you tell me who would 

14 be a member -- who could potentially be a member of 

15 the Engle class? 

16 A. Again, let me take a look at this piece of 

17 paper that you can read, also. 

18 Q. Sure. 

19 A. It appears that Howard Engle is a 

20 physician, who is the plaintiff, versus R.J. Reynolds, 

21 the defendant, and presumably this -- presumably, and 

22 I don't know, there are plenty of people who have been 

23 damaged by cigarette smoking related to this case, and 

24 I'm supposed to provide testimony that cigarette 

25 smoking has damaged these people, which is not hard to 
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Q. So, it would be fair to say, doctor, that 
you 7 re really not sure who is or is not included in 
either one of these class action cases that you've 
been listed as an expert in? 

A. That's correct, I have not received any 
materials to define that. 

Q. Okay. 

A. That's not my area of expertise, either. 

Q. Let's talk about today's deposition. Did 

you bring any documents to today's deposition? 

A. Yes. 

Q. Can X see those, please? 

A. Sure. 

Q. Could you hand me those, please? 

A. These were sent to me by Mr. Howard's law 


10 

Q- 

11 

you bring i 

12 

A. 

13 

Q. 

14 

A. 

15 

Q. 

16 

A. 

17 

firm. 

18 

Q. 

19 

A. 

20 

I have bri 

21 

Q. 

22 

documents 

23 

you give h 

24 

A. 

25 

Q. 


Q. Have you reviewed those documents, doctor? 
A. The first one I have not. The other three 
I have briefly read as mostly entertainment. 

q. So, it would be safe to say that these 
documents will not be the basis for the opinions that 
you give here today? 

A. X couldn't have said it better. 
q. Why don't you identify for me, for the 
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1 record what those documents are? 

2 A. The first document is In The Circuit Court 

3 of Washington County, Mississippi, Jennette Wilks 

4 versus The American Tobacco Company and New Deal 

5 Tobacco and Can Company, defendants. 

6 Q. What is it? What's in that? What's that 

7 a transcript of? 


8 

A. 

I have no idea. 

I haven't read it. 

9 

Q. 

All right. 


10 

A. 

The second is Rose D. and Antonio 

11 

Civollone, 

Cipollone? 


12 

Q. 

Cipollone. 


13 

A. 

Cipollone versus 

Liggett Group, 

14 

Incorporated. This is a transcript of testimony as 

15 

taken by and before Heywood 

Waga, a certified 

16 

shorthand 

reporter. 


17 

Q. 

Who is that the 

deposition of? 

18 

A. 

Joseph F. Cullman. I haven't read this 

19 

one, either. 


20 

Q. 

Do you know who 

Joseph F. Cullman is? 

21 

A. 

No, I don't. 


22 

Q. 

What's the next 

one? 

23 

A. 

The next one is 

Yvonne Rogers individually 

24 

and as the executrix of the 

estate of Richard Rogers, 

25 

deceased, 

Plaintiff, versus 

R.J. Reynolds Tobacco 
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company, et al., defendants. That's the deposition of 
David Burns in San Diego, California. Apparently this 
is a court transcript. 

Q. Have you reviewed that? 

A. In the State of Indiana. 

Q. Have you reviewed that? 

A. I've read through it briefly. 

Q. Then the last one there, please? 

A. This is just a continuation of this first 
one. This is volume two— 

Q. Okay. 

A. —of volume one of the -- of Dr. Burns. 

Q. Thank you, doctor. You had noted at the 
beginning that you read those mainly for your 
entertainment. What did you find entertaining about 
what you read? I guess it would be Dr. Burns is what 
you read. 

A. It's Dr. Burns. It did not form the basis 
of any of the opinions that I have on cigarette 
smoking causing lung cancer, so other than that, it 
was simply reading. 

Q. Do you consider Dr. Burns an expert in 
lung cancer? 

MR. SCHLESINGER: Note my objection, 

Counselor, for the record to preserve it, that 
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it's contrary to the Rules of Evidence in the 
State of Florida to ask one expert to pass on 
the qualifications of another expert. 

MR. PERRY: Fine. You can answer the 
question. 

THE WITNESS: Dr. Burns has his opinions 

on cigarette smoking and the causation of lung 
cancer and emphysema. That's his opinions. 

BY MR. PERRY: 

Q. Do you consider him an expert on that 
subject matter? 

MR. SCHLESINGER: Same objection. 

Counselor. 

THE WITNESS: Again, it doesn't matter 
whether he's an expert or not, he's certainly 
well qualified to make decisions and to give 
opinions on those topics. 

BY MR. PERRY: 

Q. Do you share Dr. Burns' opinions that you 
reviewed, or do you disagree with his opinions? 

MR. SCHLESINGER: Counselor, same 
objection. It's contrary to the Rules of 
Evidence in the State of Florida to ask one 
witness to pass upon or judge the opinions of 
another expert in the cause. 


A AB ACTIS - COURT REPORTERS SERVICES 
OCALA: 352 840-5454 GAINESVILLE: 352 377-4749 

nttp://legacy.library.ucsf.eduitid/mtitQlfaQO/|^^ ndul^^focu^^itsVclr^cM^ocs/kqjlOO01 


40 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. PERRY: I'm not asking him to judge 
them, I'm asking if he agrees or disagrees with 
him. 

MR. SCHLESINGER: Well, it's contrary to 
the rules to ask an expert witness whether or 
not he agrees or disagrees with the opinions of 
another expert. 

BY MR. PERRY: 

Q. That's fine. You may answer the question. 

A. My opinion on the causation of lung cancer 

and emphysema is that cigarette smoking causes those 
two problems. 

Q. I understand that's your opinion. That's 

not the question, doctor. 

MR. SCHLESINGER: Counselor- 

THE WITNESS: If he has the same opinion, 
then it's the same, then I agree with him. If 
it's different, then he can have his own 
opinion. 

BY MR. PERRY: 

Q. Let's move on. Let's have you look, and 
then we can have marked as the next exhibit the Notice 
of the Deposition. Have you seen that before, doctor? 

MR. SCHLESINGER: Let me see what you've 
handed to the witness, please, sir. 
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1 BY MR. PERRY: 

2 Q. Have you seen that before, doctor? 

3 A. No. 

4 (Whereupon, the document referred to was 

5 marked for identification as Defendants Exhibit No. 

6 4 . ) 

7 BY MR. PERRY: 

8 Q. If you look down the first page, you were 

9 requested to produce the following documents. I / d 

10 like to go through each one of those and see if you 

11 have any documents here today that are responsive to 

12 that request. The first one, "Documents which the 

13 State's counsel provided the witness that pertain to 

14 the subject matter of the witness's expected 

15 testimony." Do you have any documents responsive to 

16 that request? 

17 A. No. 

18 Q. Has State's counsel provided you any 

19 documents other than the documents you just showed me 

20 and we put on the record? 

21 A. No. 

22 Q. The next one, "Documents which the witness 

23 has specifically reviewed in preparation for his 

24 testimony in this case which relate to his testimony 

25 in this case." Do you have any documents responsive 
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1 to that request? 

2 A. No. 

3 Q. Then next one, "Documents prepared by the 

4 witness in connection with his testimony in this 

5 case." Do you have anything in response to that? 

6 A. No. 

7 Q. Then the next one, "Medical/scientific 

8 articles the witness presently anticipates 

9 specifically referring to during his direct 

10 testimony." 

11 A. No. 

12 Q. And then the next one, "Reports prepared 

13 specifically for this case which are not published." 

14 A. I don't have any. 

15 Q. Okay. Then the next one, "Billing records 

16 in connection with this case." Do you have any 

17 billing records? 

18 A. I have not billed for this case. 

19 Q. The last one is, "A list of prior 

20 testimony in smoking and health litigation." I think 

21 we kind of went over that before, but do you have any 

22 documents in response to that request? 

23 A. No, I don't. I don't have transcripts of 

24 those depositions. 

25 Q. Let me ask you this just to be clear. 
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1 Have you provided any testimony by deposition or at 

2 trial before today in any smoking and health 

3 litigation? 


4 

A. 

Other than that asbestos case, no. 

5 

Q. 

Did you review any documents in 

6 

preparation 

for your deposition today? 

7 

A. 

No. 

8 

Q. 

Have you reviewed any internal tobacco 

9 

company documents? 

10 

A. 

No. 

11 

Q. 

Do you anticipate reviewing any additional 

12 

documents? 


13 

A. 

No. 

14 

Q. 

Have you had any written correspondence 

15 

with the 

any of the State's attorneys? 

16 

A. 

Other than just their cover letter stating 

17 

these are for your review. 

18 

Q. 

Did you discuss this case or this pending 

19 

deposition 1 

with anyone, including any of your 

20 

colleagues? 


21 

A. 

I mentioned that I was doing this today, 

22 

but did not 

discuss the case with them. 

23 

Q. 

You mentioned it to colleagues of yours? 

24 

A. 

My partners. 

25 

Q. 

How many partners do you have? 


A AB ACTIS - COURT REPORTERS SERVICES 
OCALA: 352 840-5454 GAINESVILLE: 352 377-4749 

ittp://legacyJibrary.ucsf.ecfij2ilii(ctolif<il!^U^p#^jnduSft^ocu^Ms3i^f:@(M(9bcs/kqjl0001 


44 


A. Three. 

Q. What are their names? 

A. Jim Alexander, Dan Knauf, and Tom Martin. 

Q. And are they also surgeons like yourself? 

A. They're board certified thoracic surgeons, 

Q. Doctor, I'll be correct in stating that 

since you have not reviewed any internal tobacco 
company documents that you'll offer no opinions at 
trial regarding internal tobacco company documents? 

A. I haven't seen them to date. That's not 

my areas of expertise. I don't anticipate seeing 
them, but- 

Q. When did you first become aware of this 


A. Several — maybe last year or the year 

Q. And how did you become aware of it? 

A. Through the newspaper. 

Q. When were you first contacted by Mr. 
inger's firm regarding this lawsuit? 

A. Late last year, early this year. 

Q. Was that through a telephone call? 

A. I believe it was, yes. 

Q. Did you draft or revise your expert 


10 

A. 

11 

my areas of 

12 

them, but— 

13 

Q. 

14 

lawsuit? 

15 

A. 

16 

before. 

17 

Q. 

18 

A. 

19 

Q. 

20 

Schlesinger 

21 

A. 

22 

Q. 

23 

A. 

24 

Q. 

25 

disclosure 
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A. Do you have a copy of that draft? 

Q. Yes, I do. I have a copy of what was 

filed in the case. I don't know if it's- 

A. Maybe I could see it— 

Q. Sure. 

A. —and see if it's what I wrote. 

MR. PERRY: We'll mark that as the next 
exhibit, please. 

THE WITNESS: I did not write all of this. 
MR. SCHLESINGER: Let me see that, please, 
doctor. 

(Whereupon, the document referred to was 
marked for identification as Defendant's Exhibit No. 
5.) 

BY MR. PERRY: 

Q. You can go ahead and finish your answer. 

A. Let me refer back to it. 

Q. Sure. 

A. The professional biographical data and my 

professional data is what I wrote and is what I do. 
The statement that I, Dr. Staples will also testify 
concerning his experiences in treating patients for 
lung cancer. Dr. Staples is expected to testify that 
tobacco causes cancer and other disabling and fatal 
diseases is a paraphrase of -- by the attorneys of 
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1 what I told them. I did not write the summary of the 

2 grounds for this expert disclosure, but I agree with 

3 this statement. 

4 Q. If I understand you right, under subject 

5 matter and substance of anticipated testimony, part of 

6 that down to where it begins, "Dr. Staples is expected 

7 to testify", do you see that? 

8 A. Yes. 

9 Q. The part above that, you actually drafted 

10 that and sent it to Mr. Schlesinger or somebody at his 

11 office? 

12 A. Yes. 

13 q. Okay. Do you have copies or drafts of 

14 what you sent Mr. Schlesinger? 

15 A. No, I don't. 

16 Q. Have you read this expert disclosure 

17 statement before today? 

18 A. The top part, yes. I don't remember the 

19 bottom part, that is the summary of grounds. 

20 Q. You've not seen this actual piece of paper 

21 until today, then? 

22 A. Not that I recognize, no. 

23 q. Would you like to make any changes to this 

24 expert disclosure? 

25 A. No. 
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1 Q. Are you aware of any other pending smoking 

2 and health litigation in the State of Florida? 

3 A. Other than the Rosenblatt, or the Engle 

4 and Broin case, no. 

5 Q. I think you mentioned you had three 

6 partners; is that right? 

7 A. I have three partners. 

8 Q. Three partners. Have any of your partners 

9 ever consulted on any smoking and health litigation? 

10 A. X don't know that. 

11 Q. Okay. Doctor, if you could for me, define 

12 your understanding of the word "expert"? 

13 A. It seems to me that's what you need to 

14 define for me. I'm here to tell you what I know. 

15 Q. Well, doctor, I'm just asking. What is 

16 your definition? What do you understand the word 

17 "expert" to mean? 

18 A. That I have considerable training and 

19 experience in treating diseases that are caused by 

20 cigarette smoking. 

21 Q. Let me go through some fields here and ask 

22 you if you believe that you're an expert in these 

23 areas, all right? The first one would be surgery. 

24 A. Yes, I have training and experience in 

25 surgery. 
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Q. 

surgery, 
A. 
Q. 
A. 
Q. 
A. 

however, 
involves 
out. 


Is that both general surgery and thoracic 
or is there a difference between the two? 

I'm board certified in both. 

And how about cardiovascular disease? 

As apart of cardiothoracic surgery, yes. 

How about pathology? 

I'm not board certified in pathology, 
part of my practice in cardiothoracic surgery 
reviewing pathological specimens that I take 


Q. Do you consider yourself an expert in 


pathology? 


A. I'm not trained as a pathologist, so no, I 
would not consider myself an expert in pathology, 

however, I certainly know more than, for instance- 

Q. Than I do? 

A. For instance, you, so- 

Q. Sure. 

A. So, in that regard I'm more knowledgeable, 


but not expert. 

Q. How about pulmonology? 

A. Again, the same answer. I do take care of 
problems related to the lung in my treatment of the 
heart and in treatment of the lung, which overlaps a 
great deal with board certified pulmonologists, but 
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I'm not board certified in pulmonology, pulmonary 
medicine. 

Q. So, when you said the sentence before 
that, so that answer is the same as pathology, you're 
not an expert? 

A. I'm not a board certified pathologist. 

I'm not board certified in pulmonary medicine. 

MR. SCHLESINGER: You all are going to 
have to get on the same wavelength. If you're 
looking for legal considerations, and he's 
giving you medical considerations, you're not 
on the same wavelength, Counsel. 

MR. PERRY: Well, I'm asking -- I prefaced 
all these questions by his understanding of the 
word "expert". 

MR. SCHLESINGER: His understanding of the 
word "expert"-- 

MR. PERRY: I'm asking if he consideres 
himself an expert. 

MR. SCHLESINGER: —is neither relevant 
nor material to this lawsuit. 

MR. PERRY: Your objection is noted. 
Counsel. 

MR. SCHLESINGER: His expertise will be 
judged by the Judge and the jury that hears his 
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testimony. 

MR. PERRY: That's fine. 

BY MR. PERRY: 

Q. How about statistics or biostatistics? 

A. Part of reviewing some types of medical 
publications involve interpretation of biostatistical 
results, and some of that is in the medical literature 
that I read, so 1 can pass judgment on whether I feel 
that this study means something or not partly based on 
what statistical results are given in that paper, but 
— in that regard, I probably know more than you, but 
not as much as a biostatistician. 

Q. And X by no means am the marker for an 
expert, so, again, my question would be: Do you 
consider yourself an expert in statistics or 
biostatistics? 

MR. SCHLESINGER: And my objection would 
be the same. 

THE WITNESS: To very narrowly answer 
your question, that again as I'm not board 
certified narrowly in pathology or 
pulmonary medicine, I do not have training 
in biostatistics. However, as part of my 
reading, we do interpret some of those 
results. 
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BY MR. PERRY: 

Q. Would it be fair to say, doctor, that 
you're no more of an expert than any other M.D. or 
thoracic surgeon or person with medical training who 
would use medical literature? 

MR. SCHLESINGER: Board certified or not 

board certified? 

THE WITNESS: Not necessarily. 

MR. SCHLESINGER: One that does 
trnasplants or doesn't do transplants, one 
that has how many years of -- which 
thoracic surgeon do you wish him to compare 
himself to, Counselor, so we can get a 
definitive insight into the answer that 
he's given? 

BY MR. PERRY: 

Q. Can you answer the question the way it was 

asked? 

A. Clearly, the question is not 

straightforward and -- and the answer is not 
straightforward, either. However, I know more than 
most people and probably less than some in regards to 
that. Whether you consider me an expert or anybody 
else is their judgment. 

q. I was just asking if you consider yourself 
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an expert? 

A. That would tend to prejudice the people 
that X would be talking to, so I wouldn't — if I told 
them I was an expert or not an expert, they might feel 
that I -- that that was more or less -- I wouldn't say 
relevant, but meaningful. 

Q. So, you don't know if you're an expert or 

not? I mean, I don't understand that answer. 

A. My answer is that I do know more than most 
people about statistics related to studies, however, I 
do not know as much as a biostatistician. 


Q. Okay. 

MR. KERRIGAN: Counsel, may I just offer 
this observation? 

MR. PERRY: Sure. 

MR. KERRIGAN: If the definition is 
is he comfortable in expressing an opinion 
on a given area, that would be expert 
testimony. Maybe that's a better way to 
ask him. Are you comfortable in expressing 
opinions regarding pulmonary medicine, 
pathology, or whatever relative to, you 
know, his surgical practice, maybe. I'm 
not trying to be obstructive, I'm trying to 
be constructive here. Maybe he'd feel more 
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1 comfortable in saying yes, I'm comfortable 

2 expressing opinions in those areas, and 

3 that really is a definition of an expert. 

4 BY MR. PERRY: 

5 Q. Let me ask you this: If I were looking 

6 for an expert in statistics and I called you, would 

7 you say sure, I'd be glad to give you an expert 

8 opinion in statistics, or would you refer me to 

9 somebody else? 

10 A. I'd refer you to somebody else. 

11 Q. How about geriatrics? 

12 A. As a broad topic of geriatrics, there are 

13 many other things besides — there are many other 

14 diseases that affect older people than just those 

15 related to the heart and lungs, which I am very 

16 familiar with and an expert in, so as it pertains -- 

17 as geriatrics pertain to the surgical problems of old 

18 people, yes, I am very well versed in those problems. 

19 Q. Okay. 

20 A. As a general field, I probably am as well 

21 read as anybody, but I'm not board certified in 

22 geriatrics. 

23 Q. And then how about molecular biology? 

24 A. The same answer, there are some aspects of 

25 molecular biology that I understand and others that I 
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1 don't. 

2 Q. So, if I called you up looking for an 

3 expert opinion in molecular biology, you'd probably 

4 refer me to somebody else? 

5 A. I'd refer you to somebody else. 

6 Q. How about medical ethics? 

7 A. I'm on the Ethics Committee at Shands 

8 Hospital, and I have probably more knowledge in 

9 medical ethics than many other physicians, however, 

10 I'm not a medical ethicist, and again, I would 

11 probably refer -- if you wanted a medical ethicist, 

12 I'd probably you refer you to one of them. 

13 Q. How about psychiatry or psychology? 

14 A. I'm not an expert in psychiatry or 

15 psychology. 

16 Q. How about pharmacology? 

17 A. There are a wide variety of drugs that are 

18 used in the treatment of patients with lung and heart 

19 disease, and I use many of those, and as it relates to 

20 those, I'm well familiar with those. As a broad field 

21 of pharmacology, I don't know any more than a usual 

22 medical doctor. 

23 Q. How about oncology? 

24 A. As it relates to lung cancer, I'm very 

25 well versed as a surgical treatment of lung cancer and 
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1 other cancers of the thorax. As it relates to other 

2 cancers, I may be more familiar than you, but not as 

3 familiar as an oncologist who might treat all types of 

4 cancer. 


5 

Q. 

How about psychopharmacology? 

6 

A. 

I have no knowledge of that specific 

7 

specialty. 


8 

Q. 

How about toxicology? 

9 

A. 

Again, as a broad subject of, or topic or 

10 

field of interest, toxicology is not my field of 

11 

expertise. 


12 

Q. 

How about consumer behavior? 

13 

A. 

What do you mean by "consumer behavior"? 

14 

Q. 

The behavior of people who consume. 

15 

A. 

As a broad topic, I do not study consumer 

16 

behavior. 


17 

Q- 

So, that would be one of the areas, again 

18 

you would 

refer me to somebody else if X was looking 

19 

for an expert opinion on consumer behavior or 

20 

behaviors 

of consumers? 

21 

A. 

Yes. 

22 

Q. 

How about substance dependence? 

23 

A. 

I would refer you to another expert for 

24 

substance 

dependence. 

25 

Q. 

How about marketing? 


A 

OCALA: 
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1 A. Again, I'd refer you to someone else. 

2 Q. How about radiology? 

3 A. As far as radiology pertains to diseases 

4 of the chest, I am as well versed as probably most 

5 radiologists, however, I'm not trained as a 

6 radiologist and I'm not board certified in radiology. 

7 q. if i were to call you and ask for an 

8 opinion regarding radiology issues, would you agree to 

9 consult with me, or would you refer me on to a board 

10 certified radiologist? 

11 A. If it was related to a disease of the 

12 chest that I operate on, specifically lung cancer or 

13 other types of diseases of the chest, I could give you 

* 

14 an opinion on that. If it was a broken leg or other 

15 radiological — some other types of radiological 

16 tests, I would refer you to someone else. 

17 q . How about hospital administration? 

18 A. I'd refer you to someone else. 

19 Q. How about otolaryngology? 

20 A. I would refer you to someone else. 

21 Q. How about history? 

22 A. If you were looking for an expert in 

23 history, I'd refer you to someone else. 

24 Q. How about medical history? 

25 A. As it relates to some procedures in 
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thoracic and cardiovascular surgery, I could give you 
some history to that because it's relatively recent, 
but the history of medicine in general, I'm not — I 
would refer you to someone else. 

Q. How about state of the art of medical 
science? 

A. That sounds sufficiently broad to include 
just about everything, but -- which I would refer you 
to someone else. 

Q. How about medical economics? 

A. I'd refer you to someone else. 

Q. How about cigarette design or 

manufacturing? 

A. I'd refer you to someone else. 

Q. Doctor, in all these areas that we've gone 
over where you've indicated that you would refer me to 
somebody else or that you weren't an expert in that 
field, am I safe to assume that you will not offer any 
opinions or testimony to those subject matters at the 
trial of this matter? 

MR. SCHLESINGER: Counsel, I'll tell you 
directly, for the record, that you would not be 
safe to make that assumption predicated upon the 
questioning that you've just done. 

MR. PERRY: I didn't ask you the question, 
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Mr. Schlesinger, I asked the doctor the 
question. 

MR. SCHLESINGER: The doctor is- 

MR. PERRY: Do you have an objection to 
the question? 

MR. SCHLESINGER: The doctor is not 
in a position to answer that question for 
you in the form stated, and I'm telling you 
from the -- for the record, that if you 
make that assumption, you will do so 
erroneously. 

BY MR. PERRY: 

Q. Doctor, so all of the subjects that we 
just went over, you're prepared to offer opinions in 
all those areas at the trial of this matter; is that 
correct? 

A. Each individual area that you've talked 
about I may have a great deal of knowledge in one 
specific area of what you mentioned, for instance, 
history of ventricular assist devices, but I'm not 
well versed in the history of medieval medicine. So, 
if you ask me about ventricular assist devices, I 
could give you a very good history of that, or history 
of coronary bypass surgery, so my answer to some of 
those questions was that I would refer you to someone 
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else to answer general questions in those areas. 

If there was a specific area in any of 
those areas that was related to lung cancer, 
emphysema, and coronary disease and its surgical 
treatment, I would be glad to offer an opinion on 
those. 

Q. Okay. Areas within these areas outside of 
what you just stated, you would then not offer 
opinions on those areas outside of what you just 
stated, would that be accurate? 

A. I would probably answer the question the 
same way that I answered it before, that I would refer 
the answer to that question to someone else. 

Q. Do you know if Shands Hospital has any 
official policy regarding consulting with the tobacco 
industry or lawyers who represent the tobacco 
industry? 

A. I have no idea. 

Q. Doctor, I'd like to talk a little bit 
about your practice, what you do on a daily basis. 

You said you're a thoracic and cardiovascular surgeon. 
What type of procedures do you perform? 

A. The majority of my practice is involving 
coronary bypass surgery, aortic valve replacements, 
mitral valve replacements and diseases of the heart, 
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1 congenital diseases that require surgery. In 

2 addition, heart transplantation is part of that. 

3 In terms of the lung, the majority of the 

4 work that I do involves lung cancer, and some of it 

5 involves emphysema, some of it involves lung 

6 transplantation, and a small portion of my practice 

7 involves diseases of the chest wall and ribs and bones 

8 of the chest. 

9 Q. About how many hours a week would be your 

10 typical week? 

11 A. I work anywhere from 60 to 80 hours a 

12 week. 

13 q. How is that divided up between office 

14 time, administrative time, surgery time, maybe any 

15 research time that you spend? 

16 A. The majority of that time is spent in the 

17 operating room performing these procedures. The next 

18 big segment of time is then taking care of these 

19 patients outside the operating room in the intensive 

20 care units and on the floor. As apart of that 

21 practice, I teach general surgery graduates to be 

22 cardiac surgeons. A small portion of my practice is 

23 involved in teaching medical students not to be 

24 cardiac students but introducing them to the diseases 

25 — surgical diseases of the chest. 
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1 Q. So, the majority of your time is spent 

2 either actually in surgery or with follow-up care of 

3 the persons or people you've operated on? 

4 A. That's true. 

5 Q. And that would be what, well over 50 

6 percent of your time? 

7 A. Ninety percent of my time. 

8 Q. Let's talk a little bit about your — I 

9 don't know the best way to do it, but your 

10 heart-related practice. About how many open heart 

11 surgeries do you do in a year? 

12 A. Open heart surgeries defined as those 

13 cases that require heart/lung machine, and typically 

14 I'll perform from 150 to 250 of those cases per year. 

15 Q. Has that been true throughout your career, 

16 about that number? 

17 A. Yes. 

18 Q. What are the indications for an open heart 

19 surgery? 

20 A. Well, there are many different types of 

21 operations on the heart, the most common being 

22 coronary bypass. 

23 Q. Let's start with that one, then. What are 

24 the indications for a coronary bypass surgery? 

25 A. The indications for that operation are 
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1 patients with coronary narrowings or total occlusions 

2 that produce ischemic symptoms or syndromes that can 

3 be relieved by bypassing that artery with a vein graft 

4 or another artery. Typically, those patients have 

5 either failed medical treatment with drugs or reached 

6 the limit of medical treatment or also have had 

7 angioplasty, and that has either failed or a stenosis 

8 or occlusion has recurred. 

9 Q. Okay. What other operations would be 

10 under the general category of open heart surgery? 

11 A. Valve surgery, aortic and mitral valve. 

12 The aortic and mitral valve can either become narrowed 

13 and restrict blood flow through it, requiring its 

14 replacement, or it can leak and have the plug go 

15 backwards, and that can require replacement, and there 

16 are certain requirements for tests that are performed 

17 to indicate that that would be necessary. 

18 Q. Are those tests that you perform yourself, 

19 or does another physician perform those? 

20 A. The cardiologists usually perform those 

21 tests and present to us the results. 

22 Q. Then the cardiologist would refer that 

23 patient to you if surgery was indicated? 

24 A. Yes, he would. If he felt it was 

25 indicated. I would perform it if I felt that it was 
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1 indicated. 

2 Q. So, you may or may not agree with the 

3 cardiologist's assessment of the need for an 

4 operation? 

5 A. That's correct. I may perform it, I may 

6 not. 

7 Q. Any other surgeries under the broad 

8 category of open heart surgery? 

9 A. Cardiac transplantation. 

10 Q. Okay. Let's talk about transplants. How 

11 many transplants, heart transplants do you do in a 

12 year? 

13 A. This institution does about 40 heart 

14 transplants a year. I'm the surgical director of the 

15 heart transplant program, and as part of that I would 

16 have the opportunity to do all if I wanted, but I 

17 usually do them when I'm on call or when the other 

18 surgeons are tied up. That translates to maybe ten to 

19 20 heart transplants per year for me. In my practice, 

20 I've done approximately 150 to 200 heart transplants 

21 in my career. Part of that practice involves the use 

22 of artificial hearts and ventricular assist devices to 

23 support patients until they can receive a heart 

24 transplant. 

25 Q. And you perform those operations? 
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A. 


Q. 


mechanical device-type surgeries would you do in a 
year? 

A. It varies from none to four or five. 

Q. What are the indications for a heart 


transplant? 

A. Patients who require heart 

transplantation, again, have reached the limits of 
medical therapy, either with angioplasty, balloon 
valvuloplasty, drug treatment, either oral or IV, and 
mechanical treatment, such as ventricular assist 
device or total artificial heart, so they require 
heart transplantation to literally survive past the 
end points of those other treatments; and typically 
those patients are not expected to live more than six 
to 12 months, and sometimes the expected life span is 
even shorter than that. 

Q. That's after they've had the transplant? 

A. No, before. 

Q. Before. Okay. What's their life 
expectancy, then, after a transplant? 

A. It's actually quite good. The -- almost 
all — it's a rare case that the patient does not come 
off of the operating table. The surgical success 
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1 initially is quite good, almost a hundred percent. 

2 The medical treatment and subsequent treatment of 

3 patients with this severe heart failure is also quite 

4 good, but it's not quite a hundred percent. The 

5 statistics are about 90 percent one-year survival and 

6 about a 75 percent five-year survival, so three out of 

7 every four patients that we transplant today will be 

8 alive five years from now. 

9 Q. Is there any one condition or heart 

10 condition that leads to the necessity for a heart 

11 transplant? I assume there is probably several 

12 different conditions. Maybe you could just run over 

13 some of those for me? 

14 A. There are three — four basic categories 

15 that require heart transplantation. The largest is 

16 coronary artery disease, that is patients who have 

17 survived a heart attack and now have heart failure. 

18 They may have had a 1, 2 or 3 previous coronary bypass 

19 procedures or angioplasties or multiple drug regimens 

20 with oral or IV drugs and failed those. 

21 The next broad treatment is what we call 

22 idiopathic cardiomyopathy, and that / s a disease that 

23 — for which we do not know the answer, the cause of, 

24 and it just results in heart failure. It's thought to 

25 be due to a virus. 
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1 The next one is valvular heart disease, 

2 and as valves either narrow or leak over time, the 

3 heart can become weakened from that condition and 

4 require transplantation. 

5 The last is congenital heart disease where 

6 kids are born with defective hearts, and some of those 

7 have had previous, multiple previous palliative or 

8 corrective operations but now have reached the end of 

9 the line. 

10 Q. Any other heart-type surgeries that we 

11 haven't covered that you perform? 

12 A. Those are the major ones. There may be a 

13 rare heart tumor that will come along every once in a 

14 while. 

15 Q. Let's move to the lung disease that you 

16 treat. What type of lung surgeries do you perform? 

17 A. Clearly, the most common lung operation 

18 that's performed is lung resections for lung cancer, 

19 however, there are other what we call exploratory 

20 thoracotomies, or look around in the chest and take a 

21 piece to find out what it actually is, and there may 

22 be a wide variety of diseases that present as spots on 

23 the lung but are benign and not cancer, and we assist 

24 in the removal of those for diagnosis. 

25 Q. When you say "lung resections", does that 
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1 include removing just one lobe of a lung and -- or any 

2 segment of that lung or- 

3 A. It / s usually what is considered a wedge 

4 resection. It is a pinched-off piece of lung that the 

5 pathology — that we're interested in is included in 

6 that pinch of lung, and then that is performed by a 

7 stapling device, and that closes off the lung so it 

8 doesn't leak or bleed, and then that is sent to 

9 pathology for examination, but clearly the most common 


10 

operation 

is lobectomy or partial lung removal on one 

11 

side for 

lung cancer. 

12 

Q. 

How many lobectomies do you perform in a 

13 

year? 


14 

A. 

50 to 100. 

15 

Q. 

How about — how many wedge resections 

16 

would you 

perform in a year? 

17 

A. 

30 to 50. 

18 

Q. 

What's a pneumonectomy? 

19 

A. 

Pneumonectomy is removal of either the 

20 

right or 

the left lung. 

21 

Q. 

I assume you perform those, also? 

22 

A. 

Yes. 

23 

Q. 

About how many of those would you perform 

24 

in a year 

♦ 

25 

A. 

Twenty. Of course, in lung 


?. 
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1 transplantation the first step of that operation is a 

2 pneumonectomy. 

3 Q. Sure. 

4 A. And I perform about 15 to 30 lung 

5 transplants a year. Some of those are bilateral lung 

6 transplants, so we do both the right and left 

7 pneumonectomy and then put in the donor lung on the 

8 right or left side. 

9 Q. Like we discussed with the heart 

10 transplant, with the lung transplant, what are the 

11 — I don't know if there is four, maybe there's only 

12 three or five, I don't know. What are the indications 

13 or reasons that you would do a lung transplant? 

14 A. The most common reason to perform a lung 

15 transplant is this disease right here, which is 

16 smoking-related emphysema. Some of those patients 

17 have alpha one antitrypsin deficiency, which 

18 accelerates the process of lung destruction in 

19 emphysema. Most patients, however, do not have alpha 

20 one antitrypsin who require lung transplantation. 

21 The second most common reason is pulmonary 

22 fibrosis, which is a scarring of the lung so that the 

23 air spaces are ineffectual. 

24 The next one is pulmonary hypertension 

25 where there is high blood pressure in the lung. The 
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next one most common would probably be cystic 
fibrosis, which is a congenital inborn error of 
metabolism that results in lung destruction and 
infection, and there are probably ten other very minor 
diseases that require lung transplantation. 

Any disease that causes either -- any 
disease that causes enough debility to be on oxygen or 
totally disabled with no further medical treatment is 
a candidate for lung transplantation. The same broad 
statement could be said for hearts, too. 

Q. How about bulectomies, do you do those? 

A. Yes. 

Q. What is a bulectomy? 

A. Emphysema a disease process that I liken 

to a bubble bath. As you put the soap in the calm 
water and turn on the faucet, the froth that is 
produced generates a lot of very tiny bubbles, and if 
you let that sit in the bathtub for a period of time, 
all those tiny bubbles then start to pop and coalesce 
and form bigger and bigger bubbles, and as -- and 
eventually you have maybe even several that you can 
see through, like a grapefruit. Exactly the same 
thing happens in emphysema where all the very, very 
microscopic tiny air spaces that we're born with are 
destroyed and coalesce into bigger and bigger air 
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1 spaces until eventually they create large bags with no 

2 lung tissue in them at all, and these are called 

3 bullae. They have no functional ability to put oxygen 

4 in our blood or get rid of carbon dioxide, and so 

5 these do two things: One is they don't participate in 

6 the blood exchange of air, of oxygen, or carbon 

7 dioxide, and so we get short of breath, or patients 

8 with that disease get short of breath. 

9 The second is that these big bullae 

10 compress the less involved areas of lung so that the 

11 areas that don't have as much involvement in this 

12 coalescing process are squished down and compressed, 

13 and they can ex -- they can be involved in the 

14 exchange process. So, The principal of bulectomy is 

15 to remove these big cysts so that the remaining lung 

16 can expand. 

17 The next problem is in relation to the 

18 mechanics of breathing. Our ribs are a fixed box that 

19 we can't make much bigger because our ribs are solid. 

20 The only way that we breathe is make our diaphragms go 

21 down and pull down. They are curved, and as we 

22 breathe, they flatten so that air is pulled in our 

23 mouth and down our windpipe, and then as we exhale, 

24 the diaphragm goes back up and air comes back out. We 

25 depend on that movement to breathe. 
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1 In emphysema that gets to this degree, as 

2 patients are developing this disease, they tend to 

3 want to take deeper and deeper breaths, so their 

4 starting position of their diaphragm gets lower and 

5 lower and lower until their diaphragms are almost 

6 flat, so that when they want to breathe, all they can 

7 do is make an almost flat diaphragm even flatter. 

8 They can't go the other way, you can't push your 

9 bowels and your intestines out, and you can't pull 

10 your stomach out to suck air in through your mouth, so 

11 they are at the limits of what they mechanically can 

12 breathe with. So, by removing some of these bullae, 

13 we allow some space to be created where the diaphragm 

14 can come up, and then when we breathe then can come 

15 back down. 

16 So, the bulectomy principle is to allow 

17 the mechanical function of the heart to be coupled 

18 with the physiologic function of the remaining lesser 

19 involved lung. 

20 Q. Is that — you said heart, but I think you 

21 meant lung. 

22 A. Did I say heart? 

23 Q. Yeah. 

24 MR. SCHLESINGER: I think he said lesser 

25 involved lung. 
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MR. PERRY: Before that he said heart, and 
I think he meant lung. 

THE WITNESS: I meant lung. We're talking 
about emphysema and bulectomy in the lung. 

MR. PERRY: Right. I just wanted to make 

sure. 

THE WITNESS: Yeah. Sorry. That sounds 
great in principle. In practice, it's a very 
difficult process because these patients are so 
debilitated that the point where they're 
operated on they may not be able to survive this 
operation. 

BY MR. PERRY: 

Q. About how many of those do you do in a 

year? 

A. In my — I've decided that I am not 
performing this as a operation except under unusual 
circumstances in very strong patients who have large 
bullous disease and clearly could benefit. The 
results are mixed in many studies, and the indications 
are changing every few months in the people who are 
doing most of these operations, so I'm reserving 
judgment on this operation until better definitions of 
who would benefit are brought out. 

Q. Does that mean that you really don't do 
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1 any, maybe one a year or something like that 

2 or- 

3 A. Two or three a year. 

4 Q. Do you do medioastiostomies (Phonetic), if 

5 X said the word right? 

6 A. You didn't say the word right. 

7 Q. I didn't think so. I can never say that 

8 word right. 

9 A. There are two actual words that you meant. 

10 One is a mediastinoscopy, that's media 

11 s-t-i-n-o-s-c-o-p-y, mediastinoscopy, and the other is 

12 a mediastinotomy, and these are two operations that 

13 are designed to detect the spread of lung cancer to 

14 lymph nodes that are around the trachea or the major 

15 windpipe of the lung. I do perform these operations. 

16 Q. About how many of those do you do a year? 

17 A. Ten to 20. 

18 Q. It looks like the majority of operations 

19 you perform a year are related to the heart, or at 

20 least the greater number are performed on the heart, 

21 would that be accurate? 

22 A. The greater number, yes, of operations 

23 that I do are related to the heart. 

24 q. Do you do any aortic aneurysm repair 

25 surgeries? 
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A. Yes, I do. 

Q. About how many of those do you do a year? 

A. Less than ten. 

Q. Do we know what causes an aortic aneurysm? 

A. Yes, high blood pressure. Usually, that's 
in the presence of cigarette smoking, and I would 
consider cigarette smoking a contributory cause of 
aortic aneurysm. 

Q. Along with high blood pressure? 

A. Along with it, yes. 

Q. Okay. Do you believe that cigarette 

smoking causes high blood pressure? 

A. It may be a contributing cause of high 
blood pressure, also. 

Q. Would your answer be the same if I asked 
you do you believe that cigarette smoking causes 
chronic or essential hypertension? 

A. What do you define as "essential 
hypertension"? 

Q. You're the doctor, you tell me. What is 
essential hypertension? 

A. Essential hypertension is defined as high 
blood pressure without any known cause, so no, if 
lung, or if cigarette smoking may be a contributing 
cause to high blood pressure and aortic aneurysm. 
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1 Q. Would it be accurate, if I understand your 

2 testimony correctly, that smoking would not be a 

3 contributing cause of aortic aneurysm without the 

4 presence of high blood pressure? 

5 A. The two are very closely -- they occur in 

6 patients at the same time, and certainly aortic 

7 aneurysms occur in patients who have never smoked, and 

8 there are patients who have never had a diagnosis made 

9 of high blood pressure and have smoked and have aortic 

10 aneurysms. Just having the diagnosis of aortic -- of 

11 aortic aneurysm doesn't necessarily mean that you have 

12 had high blood pressure or you do smoke, however. 

13 Q. You had talked about earlier when we were 

14 talking about heart transplants, I believe, ideopathic 

15 cardiomyopathy was a reason why you would do heart 

16 transplants. 

17 A. Yes. 

18 Q. Are there other things that can cause 

19 cardiomyopathy? 

20 A. Yes, there are. Alcohol is known to cause 

21 cardiomyopathies. There's certain vitamin 

22 deficiencies that can cause cardiomyopathies. There 

23 are parasites that can cause cardiomyopathies, and 

24 there are cardiomyopathies that we do not know the 

25 cause of, and those are called ideopathic. 

A AB ACTIS - COURT REPORTERS SERVICES 
OCALA: 352 840-5454 GAINESVILLE: 352 377-4749 

ittp://legacyJibrary.ucsf.edkitid/mtit©^M)0/ypdt'v nduft^pcur5i§2ts.3^5f^sd2J4d3DCs/kqjl0001 


76 


1 Q. So, all those different types of 

2 cardiomyopathies could potentially be a reason to have 

3 a heart transplant? 

4 A. Yes, they can. 

5 Q. And back to the lungs for a second. You 

6 had said that pulmonary fibrosis is one of the reasons 

7 you do lung transplants. 

8 A. That's correct. 

9 Q. What causes pulmonary fibrosis? 

10 A. It's not known for sure what the etiologic 

11 agent of that disease is. As a matter of fact, it's 

12 called idiopathic pulmonary fibrosis, IPF. 

13 Q. Are there any known environmental factors 

14 or agents which can lead to pulmonary fibrosis? 

15 A. Not as it relates commonly to lung 

16 transplantation and the surgical treatment with 

17 transplantation of pulmonary fibrosis. By far the 

18 — if not all of the pulmonary fibrosis that's 

19 transplanted is idiopathic. There are instances of 

20 inhalation injuries of, for instance, Clorox or 

21 gasoline or other types of injurious agents that can 

22 be inhaled which may lead to pulmonary fibrosis and 

23 other problems in the lung, but the majority, if not 

24 all of the lung transplants that are performed are for 

25 idiopathic pulmonary fibrosis. 
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1 Q. And the cardiomyopathy we talked about 

2 early, alcohol, vitamin deficiency, parasite and 

3 idiopathic, none of those are related to cigarette 

4 smoking, are they? 

5 A. Not that I know of. There is plenty of 

6 coronary disease related to cigarette smoking that 

7 leads to heart transplantation. 

8 Q. What are the criteria for being placed on 

9 the list for a heart or a lung transplant? 

10 A. This is a process that each transplant 

11 center develops with very similar guidelines between 

12 transplant centers, but specific to their state and 

13 their center in relation to who they offer 

14 transplantation to. The medical criteria for 

15 transplantation is very similar between all centers, 

16 however, centers may vary as to who can afford or who 

17 pays for the transplant procedure. Some states may 

18 pay for indigent patients, others may not. Some 

19 centers may accept one type of insurance, others may 

20 not, or one insurance carrier, others will not, and 

21 the reverse is true, too. Some insurance carriers 

22 will only refer to some transplant centers. Their 

23 patients — if that patient wants to go somewhere 

24 else, then he'll have to pay on his own, or they'll 

25 only pay a certain amount, and the patient's then 
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1 expected to pay on top of that any additional charges. 

2 Q. What are medical criteria for being placed 

3 on a list for a heart or lung transplant? 

4 A. In broad terms, as we discussed before, 

5 that there is — the patient has reached an end point 

6 in the medical or surgical treatment of their disease, 

7 whatever it is, and there is no other medical or 

8 surgical option available for treatment of that 

9 disease except heart or lung transplantation; and then 

10 related to that there can be no medical 

11 contraindications to performing the operation, for 

12 instance, they don't have terminal cancer, in 

13 addition, that they can cooperate with the 

14 postoperative rehabilitation program. 

15 I can't operate on a patient with a lung 

16 transplant if they won't cough after surgery. If 

17 they've had a demonstrated failure to take their drugs 

18 as prescribed, we will not offer transplantation to 

19 those patients because patients are totally dependent 

20 on the immunosuppressant drugs that we give them to 

21 stay alive after surgery, so if they decide not to 

22 take the drugs on their own, these are not the types 

23 of patients that we would like to operate on. 

24 Q. Can current smokers be approved for a 

25 heart transplant waiting list? 
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1 A. No, they can not. 

2 Q. Any other substance use disorders, drugs, 

3 alcohol, can they be placed on the list? 

4 A. Illegal drug use is a reason to not list 

5 somebody. Any legal drug that's not prescribed where 

6 the patient self-prescribes the drug is a reason to 

7 not be placed on the list. Alcohol is not an absolute 

8 contraindication for listing for either heart or lung 

9 transplantation, however, if the patient was, say, for 

10 instance, a beer drinker, which contains a lot of 

11 salt, and we told him don't drink beer while you're 

12 waiting for your heart transplant or for the year 

13 prior to being evaluated for a heart transplant and 

14 because it contains a lot of salt and you can't eat a 

15 lot of salt, and he goes out and does it anyway, 

16 that's more in the realm of medical noncompliance than 

17 it is in the use of alcohol, but it's that type of 

18 process that we look -- or the behavior that we look 

19 for which would exclude them. 

20 Each candidate is interviewed by a 

21 psychologist and given an extensive day long battery 

22 of tests to determine their personality profile, what 

23 they believe in terms of donor characteristics; for 

24 instance, a man may not want a woman's heart, or a 

25 racist may want — may not want another race's heart. 
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These types of issues are flushed out in that 
interview process. 

In addition, social services are 
integrally involved in many of these patients to- 

THE VIDEOGRAPHER: We just ended the tape. 
You 7 11 have to answer that question over on the 
next tape. 

THE WITNESS: All right. 

MR. SCHLESINGER: We'll take a five-minute 

break, 

MR. PERRY: Why don't we do that, take a 
few minutes while we're at a good point. 

(Whereupon, a brief recess was taken.) 

BY MR. PERRY: 

Q. Doctor, just one more question about 

transplants generally, and then move on to a different 
area. Are the hearts and/or lungs of smokers accepted 
for transplantation into other people? 

A. Yes, they are. 

Q. And then one more question back to lung 
surgery we were talking about. You mentioned 
pulmonary hypertension as a reason you would do a lung 
transplant. What causes pulmonary hypertension? 

A. There are two categories of patients with 
pulmonary hypertension. The first is that related to 
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congenital heart disease where the heart actually 
backs up lung — or backs up blood into the lung, 
creating high blood pressure in the lungs. The high 
blood pressure in the lungs then destroys the lungs 
and compromises its ability to oxygenate the blood, so 
then that leads to lung failure. 

The second is a group that we don't know 
the cause of high blood pressure in the lungs. It 
develops, and that then leads to right heart failure, 
and the right heart failure then leads to severe 
debility. 

Q. And the congenital or valve disease that 
you described first, that would be unrelated to 
smoking? 

A. Yes. 

Q. Have you ever smoked, doctor? 

A. No. 

Q. Do any of your close friends or family 

members smoke or have ever smoked? 

A. That's unrelated to my- 

MR. KERRIGAN: Counsel, doctor, just 

a second. When you said "close friends", I 
mean, it could be something down the road 
where — I mean, could you define a little 
more, like neighbors or business colleagues 
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or -- you know, close friends he could- 

BY MR. PERRY: 

Q. Well, doctor, do you know what I mean when 
I say "close friends"? 

A. As it relates to my expert testimony on 
the cause of lung cancer, emphysema, and coronary 
disease, I don't see how that's relevant. 

Q. I appreciate your objection, but 
unfortunately that's irrelevant, really. If you could 
just answer -- let's make it: Do any family members? 

MR. SCHLESINGER: Counselor, 
actually, not really because if you start 
attempting to impact the privacy of his 
family members, then you're getting into an 
area of confidentiality that he has a right 
to exercise in this interrogation, so it 
has a certain element in it which lends him 
the capacity not to respond to your 
question. 

BY MR. PERRY: 

Q. Doctor, did any of your immediate family 
members smoke or have ever smoked? 

MR. SCHLESINGER: If you understood what I 
said, doctor- 

THE WITNESS: My private life is unrelated 
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to my professional opinion with regards to 
cigarette smoking, and I would prefer to leave 
it that way. 

BY MR. PERRY: 

Q. Do you discuss cigarette smoking with your 
family members? 

A. Absolutely. 

Q. Would — if somebody in your family 
smoked, would they be allowed to smoke in your 
presence? 

A. I've told my kids that cigarette smoking 

causes lung cancer, emphysema, and heart disease in 
relation to the diseases that I treat, and that it's 
known to cause many other diseases, also. 

Q. That's really not my question, doctor. 

MR. SCHLESINGER: You have to let him 
finish. 

THE WITNESS: So, I've told them not to 
smoke. You've asked me what I tell my family 
members, and that's exactly what I tell them. 

BY MR. PERRY: 

Q. Okay. Then I asked you: Do you allow -- 
if a family member of yours smoked, or if they do, 
would you allow them to smoke in your presence? 

A. That's a hypothetical question. 
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1 Q. I understand that. Can you please answer 

2 the question? 

3 A. I don't know how I would react if my 

4 daughter smoked. 

5 Q. Has any family member developed what you 

6 would consider a smoking-related disease? 

7 A. Again, that's a personal part of my life, 

8 and I do not care to discuss my personal life. 

9 Q. Let's talk about what your testimony will 

10 really focus on in this case. We've been over your 

11 expert disclosure, and as I read that, or as we can 

12 read it, "Dr. Staples is expected to testify 

13 concerning the study of, treatment of, and surgery for 

14 lung cancer. He will describe the surgical procedures 

15 involved, the prognosis for patients receiving 

16 surgery, and the follow-up care required. And Dr. 

17 Staples will also testify concerning his experiences 

18 in treating patients for lung cancer. Dr. Staples is 

19 expected to testify that tobacco causes cancer and 

20 other disabling and fatal diseases." 

21 Is your expert disclosure or testimony 

22 limited to lung cancer? 

23 A. Certainly not. It clearly causes 

24 emphysema and coronary artery disease. 

25 Q. I didn't see emphysema or coronary artery 
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1 disease in this expert disclosure, but those are 

2 subjects that you will testify at trial about? 

3 A. Yes. 

4 Q. Any other diseases besides lung cancer, 

5 emphysema, and coronary artery disease? 

6 A. My area of expertise is in those three 

7 major areas. There are many problems associated with 

8 taking care of those patients that are affected by 

9 cigarette smoking. For instance, in treating patients 

10 with coronary disease who do smoke, their lungs are 

11 often affected with bronchitis, emphysema, and the 

12 treatment of the coronary disease with bypass surgery 

13 is rarely fatal as a result of the coronary disease — 

14 that is, their heart comes through the operation just 

15 fine. The major cause of mortality and morbidity in 

16 those patient is in pneumonia, and then treating the 

17 pneumonia and lung disability of the cigarette smoker 

18 even though what you 7 re primarily treating is the 

19 heart, so they're not an isolated entity. 

20 For instance, in treating patients with 

21 coronary disease, you may have lung problems related 

22 to cigarette smoking. The converse is also true. In 

23 patients who have lung cancer or emphysema, it's very 

24 common to have their coronary arteries involved in — 

25 with narrowings or blockages, so if you place the 
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stress of a major operation with pain and fluid shifts 
and ventilators and drugs on a patient, on a lung 
patient who has a lung resection and then has coronary 
disease on top of it, they may have a heart attack 
after surgery. So, these two organ systems are very 
integrally related in terms of treatment and also in 
terms of etiology, and that's where the practice of 
thoracic surgery is mostly focused on. 

Q. Let me ask you, maybe some more specific. 
Are you here to offer an opinion, in a broad area of 
heart disease, would that be accurate? 

A. I'm here to tell you that cigarette 

smoking causes lung cancer, causes emphysema. 

Q. I understand that, doctor. 

A. And causes coronary disease, coronary 

heart disease. 

Q. I understand that, doctor. I'm just 

asking about heart disease right now. 

A. Hurst has written a book called "The 
Heart", which you mentioned to me. 

Q. Sure. 

A. There are two or 3,000 pages in that book. 
I'm telling you that — in one sentence what you need 
to hear, that cigarettes cause that problem, cause 
emphysema, lung cancer, and coronary disease. Now, as 
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1 it relates to the heart, that is 3,000 pages wide. 

2 Q. Let me ask you this, then. Are you here 

3 to offer opinions regarding arrhythmias? 

4 A. As part of my surgical practice I have 

5 operated on the heart for arrhythmias. There is a 

6 syndrome called W-P-W syndrome, which I've done 

7 approximately 50 patients to cure for that disease. 

8 There is another called ventricular 

9 tachycardia and ventricular fibrillation. I operate 

10 on those electrical problems of the heart, also, 

11 putting in defibrillators, doing aneurysm resections, 

12 subendocardio resections to cure those patients of 

13 those problems, or at least help them, and I can offer 

14 you an opinion on those arrhythmias. 

15 Q. In your opinion, are those arrhythmias you 

16 just described related to smoking? 

17 A. Indirectly they are, at least ventricular 

18 tachycardia and ventricular fibrillation. W-P-W, I do 

19 not believe, has a relation to cigarette smoking. 

20 Q. What do you mean when you say 

21 "indirectly"? 

22 A. The primary cause of those two 

23 arrhythmias, ventricular fibrillation and ventricular 

24 tachycardia is coronary artery disease. Coronary 

25 artery disease leads to heart attacks. Heart attacks 
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1 lead to scars on the heart. Scars on the heart then 

2 lead to these arrhythmias, which kill people. So, 

3 down the line, or up the line, yes, cigarettes may be 

4 considered to cause those, but through a series of 

5 steps. 

6 Q. Are you here to offer opinions regarding 

7 congestive heart failure? 

8 A. As it regards the surgical treatment of 

9 congestive heart failure, I can offer you an expert 

10 opinion on that. All of the patients who are 

11 transplanted, all of the heart transplant patients 

12 have congestive heart failure, and we've gone over the 

13 many causes of congestive heart failure. 

14 One of the primary causes of congestive 

15 heart failure is heart attacks, and the reason for 

16 heart attacks is coronary disease, and cigarette 

17 smoking causes coronary disease. 

18 Q. Back to the arrhythmias just for a second. 

19 If an arrhythmia is present with no underlying heart 

20 disease, that arrhythmia then will not be related to 

21 smoking, would that be correct? 

22 A. Certainly those rhythms occur in patients 

23 who have not had heart attacks. Ventricular 

24 tachycardia and ventricular fibrillation do occur in 

25 patients who have never had a heart attack. They may 
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1 occur in patients who have never had a heart attack 

2 but do smoke. The relationship between those patients 

3 who smoke and who do not have heart attacks and who 

4 have those arrhythmias, I don't know. 

5 Q. Are you here to offer any opinions on 

6 stroke? 

7 A. The majority of strokes are caused by 

8 blockages in the carotid arteries, and then 

9 secondarily, or the other two categories of stroke are 

10 related to a bleed into the brain, like a bruise, and 

11 the last category is the result of an embolus from the 

12 heart, or a blood clot originating in the heart, 

13 traveling out of the heart, going up the carotid 

14 artery into the brain and then blocking off an artery 

15 in the brain. 

16 The major cause of clots in the heart is 

17 atrial fibrillation. The major cause of atrial 

18 fibrillation is coronary artery disease, and coronary 

19 artery disease is caused by —- or smoking causes 

20 coronary artery disease, so, I guess, indirectly you 

21 could say that some strokes are related to cigarette 

22 smoking through, again, a series of steps which lead 

23 to it. 

24 Q. Do you treat or perform surgery on — deal 

25 with patients who have strokes? 
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1 A. In my practice of cardiac surgery, some of 

2 the postoperative complications are strokes, which are 

3 usually related to carotid artery narrowings or 

4 blockage. We also operate on patients who have had 

5 strokes as a result of emboli or a carotid artery 

6 occlusion, and in those instances, yes, I'm — I can 

7 offer you an opinion on those. 

8 Q. Are you here today to offer opinions 

9 regarding peripheral vascular disease? 

10 A. As a part of my practice in cardiac 

11 surgery, we are required to deal with or treat 

12 arteries in the legs, kidneys, the carotid arteries, 

13 and as such, in relation to my practice as a cardiac 

14 surgeon, I can give you an opinion. I'm not board 

15 certified in the specialty of peripheral vascular 

16 surgery, however, I am qualified to perform operations 

17 for those diseases. 

18 Q. Do you do like balloon dilations of iliac 

19 arteries, is that something you do in your surgical 

20 practice, or does somebody else do those? 

21 A. Somebody else does those. 

22 Q. How about cerebrovascular disease, are you 

23 here to offer opinions regarding that? 

24 A. Again, this is related to — excuse me 

25 — carotid artery narrowing or blockages. There are 
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instances where the arteries of the brain itself 
inside the skull that can be narrowed by 
atherosclerosis, and that is not my area. I would not 
offer you an opinion on those arteries. 

Q. Do you perform any surgeries on carotid 

arteries, stenosis of the carotid artery? 

A. I have in the past, and right now I refer 
those operations to a vascular surgeon, and we operate 
together on those cases, if necessary. 

Q. You've already mentioned that you were 
here to talk about lung cancer and the causes of lung 
cancer; is that correct? 

A. Yes. 

Q. Are you here- 

A. No, the cause. 

Q. Are you here to talk about the causes of 
any other cancers besides lung cancer? 

A. No, I'm not here to offer an opinion on 
the causes of kidney cancer or bone cancer, but as 
it's related to cigarette smoking, I am here to offer 
you an opinion on lung cancer and cigarette smoking. 

Q. Okay. And then, also, you're here to 
offer opinions regarding emphysema and the causes of 
emphysema? 

A. You're finally getting the message. 
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1 Q. I do have some capacity to learn. Doctor, 

2 would you favor a ban on the sale of cigarette 

3 products in the State of Florida? 

4 A. My personal opinions on the sale of 

5 cigarettes are not related to my professional opinion 

6 about the causes of lung cancer, emphysema, and 

7 coronary disease. 

8 Q. How about your professional opinion as a 

9 doctor practicing in the State of Florida, do you 

10 favor a ban on the sale of tobacco products? 

11 A. My professional opinion would be no, that 

12 I would not ban cigarette smoking. I would favor a 

13 ban on selling cigarettes to minors. 

14 Q. In fact, that's already against the law, 

15 isn't it? 

16 A. Yes, it is. 

17 Q. Are you here to offer any opinions 

18 regarding addiction or substance abuse, substance 

19 dependence? 

20 A. No. Again, I would refer that to another 

21 physician. 

22 Q. Are you here to offer any opinions 

23 regarding health care costs? 

24 A. As it relates to my practice of 

25 cardiothoracic surgery, the costs of operating on 
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patients with co-morbid disease, for instance, lung 
disease when I'm treating coronary disease, or when 
1 7 in — if I'm treating lung diseases and they have 
heart problems, as it's related to cigarette smoking, 
yes. 

Q. Let's talk about this lawsuit for a 
second. You're aware that this lawsuit is basically 
to recover Medicaid costs, which are attributable to 
smoking-related diseases, is that your understanding 
of this lawsuit? Maybe a better question is: What's 
your understanding of this lawsuit? What is the 
plaintiff seeking to recover? 

A. Florida is seeking to recover the cost of 
caring for smokers who are Medicaid recipients. 

Q. In your practice over the years, all the 
years of your practice, do you see and treat Medicaid 
patients? 

A. Yes, do I. 

Q. What percentage of Medicaid patients are 

in your practice? 

A. I don't know the exact percentage, but 
it's a large percentage. 

Q. "Large”, meaning greater than 50 percent? 

A. Probably. Now, the majority of my 
practice right now is at the VA Hospital, so that is 
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not Medicaid or anything else, so -- but my practice 
at Shands involves many Medicaid patients. 

Q. So, your practice at Shands would include 
many Medicaid patients? 

A. Yes. 

Q. The practice at the VA may not include 
very many, if any, Medicaid patients? 

A. That X know of. 

Q. Okay. What proportion of patients who in 
your view have smoking-associated lung cancer are 
Medicaid patients? 

A. I have not made the correlation. I 
couldn't give you an estimate of that. 

Q. Do you have any opinions or expertise on 
the effects of environmental tobacco smoke? 

A. It's my professional opinion that 

environmental or secondhand smoke can be as dangerous 

as firsthand inhaled smoke and cause the same 
problems. 

Q. What proportion of lung cancer patients 
that you treat who are Medicaid recipients require 
care in a nursing home? 

A. I do not operate on patients who are so 
debilitated that they require nursing home placement. 

Q. So, the people you treat and operate on. 
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1 you do not refer those people to nursing homes? 

2 A. No, I didn't say that. The people who are 

3 referred to me for treatment of those diseases are not 

4 nursing home patients. After I finish with them, some 

5 of them are nursing home patients, with the intention 

6 of rehabilitation. 

7 Q. Do you make that referral, or does the 

8 doctor who referred the patient to you make that 

9 referral? 

10 A. Most of the time. I'll make that referral, 

11 but sometimes it's in conjunction with the referring 

12 physician. 

13 Q. Are most of your lung cancer patients 

14 treated in hospitals or as outpatients? 

15 A. Personally, I've never done an outpatient 

16 pneumonectomy for lung cancer, so clearly, all of my 

17 patients that I operate on pass through our operating 

18 room in the hospital and are hospitalized for at least 

19 a day or two after surgery. 

20 Q. So, you have some follow-up care in the 

21 hospital, and then some follow-up care as an 

22 outpatient? 

23 A. Yes, that's correct. 

24 Q. Would that be true for both your lung 

25 patients and your cardiovascular patients? 
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A. That's true. 

Q. Doctor, is all cancer caused by smoking? 

A. No, it's not. 

Q. What's the most common site of malignancy 
in the white population? 

A. In adult males, the most common cancer is 
skin cancer, but the next most common cancer, and the 
one that kills the most people, is lung cancer. 

Q. Is skin cancer related to smoking? 

A. Not that I know of. 

Q. Do all smokers develop lung cancer? 

A. No, they don't. 

Q. What proportion of smokers do not develop 
lung cancer? 

A. I don't know that percentage. 

Q. Would you agree that the vast majority of 
smokers do not develop lung cancer? 

MR. KERRIGAN: Object to the form of the 

question. I think you have to define it in more 

specific terms than "vast majority". I don't 

know that anybody could answer that. 

BY MR. PERRY: 

Q. You can answer the question, doctor. 

A. The development of lung cancer in 

cigarette smokers is dependent upon the amount of 
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1 cigarettes smoked, and there's a wide variety of dose 

2 response. If a hundred people smoked exactly the same 

3 amount of cigarettes in exactly the same way or until 

4 they all developed -- until they all died, not every 

5 one of them would at 30 years, two months and three 

6 days would come up with a diagnosis of lung cancer. 

7 There is a biological difference in people's response 

8 to develop lung cancer from cigarette smoking, and not 

9 all smokers develop lung cancer. They may die of 

10 emphysema or coronary disease before they ever get the 

11 the chance to develop lung cancer. 

12 Q. Doctor, would you — again, my question: 

13 Would you agree that the majority of smokers do not 

14 get lung cancer? 

15 A. I'd not like to agree with anything that 

16 you said, but- 

17 Q. I understand that. 

18 A. The majority, the overwhelming majority, 

19 over 90 percent of patients who have lung cancer have 

20 smoked or currently smoking. 

21 Q. I understand. That's not my question, 

22 doctor. 

23 A. What percentage- 

24 MR. SCHLESINGER: You have to let him 

25 finish. 
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MR. perry: He's not answering my 
question. 

MR. SCHLESINGER: It doesn't make any 
difference. Counselor, whether you think he's 
answering or not. 

MR. PERRY: I object as nonresponsive. 

MR. SCHLESINGER: Once that witness 
embarks upon an answer, you may not break into 
it, so you go ahead and finish, Dr. Staples, as 
long as you need to explain your answer. 

THE WITNESS: Ninety percent or more 
of the lung cancer -- of lung cancer is 
caused by cigarette smoking. That number 
is an absolute number. What you put as a 
— that number can be a numerator. The 
number you put as a denominator in terms of 
cigarette smokers, and then come out with a 
percentage of cigarette smokers who develop 
lung cancer, can be anybody's guess. It 
can be as small as the number of lung 
cancers that we were talking about, or it 
can be as large as anybody who smoked one 
cigarette, so if you tell me that of all 
patients who have smoked a hundred-pack 
years and then developed lung cancer, I 
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1 couldn't tell you that percentage, either. 

2 All I can say is from a -- from the lung 

3 cancer aspect, 90 percent or more of those 

4 patients smoke. There is certainly a large 

5 number more than that who smoke and never 

6 develop lung cancer or who die of other 

7 diseases before that. 

8 BY MR. PERRY: 

9 Q. I understand that's your opinion, and 

10 that's not my question. I object to your answer as 

11 nonresponsive and move that it be struck. 

12 My question is: Isn't it true that the 

13 majority of people who smoke cigarettes do not develop 

14 lung cancer? It's a simple yes or no question, 

15 doctor. 

16 A. Out of all the people who have ever put 

17 one cigarette or more in their mouth, a minority of 

18 them will develop lung cancer. 

19 q. Thank you. In Medicaid patients who 

20 smoke, are all of their medical costs attributable to 

21 smoking? 

22 A. I don't have that statistic. Certainly, 

23 90 percent of the lung cancers, the majority of the 

24 coronary disease, and virtually a hundred percent of 

25 the emphysema related primary diagnoses are related to 
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1 cigarette smoking, caused by cigarette smoking. There 

2 are many more costs that are related to cigarette 

3 smoking in treatment of those other patients, for 

4 instance, the treatment of a heart attack in an 

5 emphysema patient. You're not treating emphysema, but 

6 you're treating the heart attack. That cost is 

7 related to cigarette smoking. 

8 In terms of thoracic and cardiovascular 

9 surgery, I operate on a patient with coronary disease 

10 and he requires a ventilator for three days after 

11 surgery because his lungs are in such bad shape that I 

12 have to force oxygen and air into his lungs because he 

13 smokes, that cost would be related to cigarette 

14 smoking, which would not be necessary if the patient 

15 never smoked. He would not have that complication as 

16 a group, so- 

17 Q. And there is other lifestyle factors that 

18 also increase the cost of patients who treat, such as 

19 obesity? There is increased cost with treating a 

20 patient that's morbidly obese, isn't there? 

21 A. Yes, there is. Those may — there may be 

22 increased costs. 

23 Q. And how would you determine in a smoker, 

24 Medicaid recipient in Florida, how would you determine 

25 what percentage of his or her medical costs were 
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1 attributable to smoking? 

2 A. Certainly, that would be an individual 

3 case-by-case basis. 

4 Q. Do you have any knowledge regarding the 

5 demographic characteristics of Medicaid patients in 

6 Florida versus any other state? 

7 A. No, I don't have that knowledge. 

8 Q. Would you agree that it would be essential 

9 to have information on disease incidence and the 

10 potential effects of smoking in the Florida Medicaid 

11 population before attempting to conduct a statistical 

12 analysis of the smoking attributable to Medicaid 

13 costs? 

14 MR. KERRIGAN: Objection. 

15 THE WITNESS: Well, as a- 

16 MR. KERRIGAN: Doctor, just a second. 

17 Objection to the form of the question. 

18 BY MR. PERRY: 

19 Q. Okay. You can answer, doctor. 

20 A. I can give you an opinion on the causes — 

21 an opinion on the cause of coronary disease, 

22 emphysema, and lung cancer as it relates to cigarette 

23 smoking and the requirements of medical treatment for 

24 those problems as it relates to demographics to 

25 populations. I can give you estimates based on my 
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1 referral practice here, but as a state, I should not 

2 give you opinions on that. 

3 Q. Have you conducted any study of Florida 

4 recipients of Medicaid as to the racial composition? 


5 

A. 


No, I haven't. 

6 

Q. 


Or their diet? 

7 

A. 


No, I haven't. 

8 

Q. 


Or how many smokers versus non-smokers 

9 

there are 

in the Medicaid population in Florida? 

10 

A. 


No, I haven't. 

11 

Q. 


Or what type of life -- whether they lead 

12 

a sedentary 

lifestyle or have physical activity? 

13 

A. 


No. 

14 

Q. 


Or their alcohol use? 

15 

A. 


No. 

16 

Q. 


Or their illegal or prescription drug 

17 

abuse? 



18 

A. 


No. 

19 

Q. 


Incidence of depression in the Florida 

20 

Medicaid 

population, have you looked into that? 

21 

A. 


Sounds fascinating, but I haven't. 

22 

Q. 


How about the use of oral contraception? 

23 

A. 


Certainly not. 

24 

Q. 


How about exposure to environmental 

25 

carcinogens 

in the Florida Medicaid population? 
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1 A. I have not looked into that. 

2 Q. Exposure to agricultural pesticides, 

3 herbicides, insecticides in the Florida Medicaid 

4 population? 

5 A. I have not looked into that. 

6 Q. How about access to health care in the 

7 Medicaid population? 

8 A. I have not looked into that. 

9 Q. Doctor, would you agree that the objective 

10 you have in evaluating a patient is to find the best 

11 treatment for that individual? 

12 A. As much as I'd hate to agree with 

13 something you said, this would come as close to it as 

14 you can get. 

15 Q. I'm glad we can agree, finally. 

16 A. On something medical. 

17 Q. Would I be correct in saying that you 

18 don't focus on forensic aspects, but really on the 

19 most effective form of treatment for the disease state 

20 that you're treating? 

21 A. That's true. 

22 Q. In a patient who is diagnosed with lung 

23 cancer, do you perform diagnostic testing or a 

24 comprehensive screening of all organ systems to 

25 ascertain the actual primary site? 
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1 A. The usual referral that I see for lung 

2 cancer, it / s in two forms: One is that any physician, 

3 usually a pulmonologist has made a diagnosis of lung 

4 cancer and presents to me a patient with lung — you 

5 know, here's a spot on the lung, here's a diagnosis 

6 with a pathology report, and ask me what I'd want to 

7 do with it. Usually, he has in mind a resection. On 

8 that patient we will make sure that it has been 

9 performed, at least a very close physical exam of the 

10 abdomen, of the neck, of the oropharynx, to see if 

11 there is any large palpable mass that we can feel, and 

12 that would include a rectal examination with a finger 

13 to see if there is any rectal cancer, any prostate 

14 cancer, and then a surface examination of the skin to 

15 see if there is any skin cancer. 

16 Following that, blood tests are performed, 

17 and those are mostly related to liver function tests 

18 which may detect any liver abnormalities, and also a 

19 bone test, an alkaline phosphate test to see if that's 

20 elevated to detect any bony metastasis. If there is, 

21 we carefully question the patients about any pains in 

22 their bones and take X-rays of those areas if there 

23 are any. 

24 As a part of the screening, we also do 

25 — we test the stool for blood to see if there is any 
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1 blood in that stool for gastrointestinal, or anywhere 

2 from mouth to anus, intestinal cancer, and those are 

3 basic screens. 

4 Q. That you do? 

5 A. That I make sure have been done, and if 

6 they haven't been done, I do them, and if any of those 

7 come up positive, we follow-up on that until we've 

8 exhausted that line of pursuit; and if we find 

9 something, then we deal with that in relation to the 

10 spot on the lung. 

11 Q. If you're going — go ahead. I'm sorry. 

12 A. If we don't find anything, then we presume 

13 that this is a primary lung cancer, and deal with 

14 that. 

15 q. The surgery you would perform, whether it 

16 be a wedge resection or a lobectomy for a lung cancer, 

17 that would be the same procedure regardless whether 

18 it's a primary tumor or a metastatic tumor? 

19 A. Absolutely not. 

20 Q. Okay. What's the difference? 

21 A. Let's take primary lung cancer first. 

22 Lung cancer, for it to be effectively treated 

23 surgically, you have to remove all of it, and we try 

24 our best to detect other sites that it had spread 

25 before we operate, we don't want to discover a year 
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1 later that he's got a metastasis to the brain, and 

2 then go through this big operation. So, as a part of 

3 a work-up for lung cancer, primary lung cancer, 

4 usually a CAT scan, a Computerized Tomographic Scan 

5 will include the adrenal glands, the liver and up into 

6 the neck and all of the lymph nodes in that area, 

7 including the lymph nodes around the adrenal gland and 

8 the actual liver itself are looked at closely to see 

9 if they have any metastasis. If there are none, then 

10 we presume that the cancer is contained within the 

11 lung, and we can get it all out. 

12 So, in that case, we go into the operation 

13 with the intention of removing it all with a good 

14 margin so that we don't spill any or get it out — you 

15 know, the cat out of the bag. So, that resection is a 

16 generous resection so that all the cancer is removed. 

17 In the case of a metastatic lesion to the 

18 lung, for instance, from a prostate cancer or a colon 

19 cancer most typically or from a bone cancer, those 

20 resections of the lung are minimized in a wedge 

21 resection so that any subsequent spread of the cancer 

22 can then be removed in the lung. 

23 Q. In the evaluation of a particular 

24 patient's status, do you rely on the patient's 

25 self-report of his or her condition to determine the 
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1 appropriate treatment? 

2 A. In what are you referring to? 

3 Q. Maybe a better way to say it is: It would 

4 be true, wouldn't it, doctor, that you simply don't 

5 rely on a patient's self-report of their condition to 

6 determine what treatment options you have? You look 

7 at many other things in addition to their 

8 self-reports? 

9 A. Well, a self-report is usually referred to 

10 as a history. 

11 Q. Right. 

12 A. We take a history on all patients that are 

13 referred for surgery. That history is believed unless 

14 there is a reason not to believe it. Many patients 

15 will report that they've stopped smoking. I go 

16 outside at the end of the day, and there he is smoking 

17 in the front of the hospital. I don't believe him. 

18 So, I'll believe him until there is a reason not to 

19 believe him. So, in regards to your question, yes and 

2 0 no. 

21 Q. Would it be typical when you take a 

22 history to ask follow-up questions of the patient once 

23 they've completed the history? 

24 A. Absolutely. 

25 Q. And I assume you would have contact with 
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1 the referring physician regarding the patient / s 

2 history? 

3 A. Usually. 

4 Q. Do you normally in your practice look at 

5 the patient's medical records, or do you mainly rely 

6 on the referring physician and the history that you've 

7 taken? 

8 A. We look at all things that are appropriate 

9 to treat that patient. Most of the time it includes 

10 all of those records. 

11 Q. Why do you need all of these various forms 

12 and information on the patient that you're treating? 

13 A. So that we can render the best treatment 

14 available for that patient. 

15 Q. Patients can believe they have lung cancer 

16 when in fact they may have a carcinoma, they may have 

17 a lymphoma, sarcoma, mesothelioma, granuloma or other 

18 benign disease. Has that been your experience that 

19 the layperson kind of lumps lung cancer to include 

20 many different lesions possible in the lung? 

21 A. No way. When people think they've got 

22 lung cancer, they think they're going to die. Usually 

23 they're right. 

24 Q. And would you agree that mesothelioma, 

25 lymphoma, sarcoma, those are lesions of the lung which 
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1 are not associated with cigarette smoking? 

2 A. No, I would disagree. Mesothelioma is 

3 related to asbestos and cigarette smoking. However, 

4 lymphoma has been associated with it, but I don't know 

5 that it is strongly associated as what I would 

6 consider a causal relationship between lung — lung 

7 cancer and cigarette smoking. 

8 Q. How about sarcomas? 

9 A. Sarcomas of the lung are very rare, and 

10 almost all of the sarcomas of the lung are metastatic 

11 from bone sarcomas in other sites. 

12 Q. So, I guess my question is: In your 

13 opinion, are sarcomas associated with cigarette 

14 smoking? 

15 A. No. 

16 Q. With mesothelioma, you had indicated you 

17 felt that was related to cigarette smoking. Could you 

18 give me your basis for that opinion, or some cite to 

19 some authority that you base your opinion on? 

20 A. The patients that are referred to me and 

21 the patients that I've seen that I've not operated on 

22 that have been exposed to asbestos, none that I can 

23 remember were non-smokers. To segregate out that one 

24 was predominantly a cause of the other or more than 

25 the other, I couldn't say. 
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1 Q. So, just so I'm clear, it's your opinion 

2 that cigarette smoking is a cause of mesothelioma? 

3 A. Yes. 

4 Q. That's just based on your clinical 

5 experience? 

6 A. Yes. 

7 Q. Can you point to any articles in the 

8 medical literature which support your opinion? 

9 A. I probably could dig up a few, but I don't 

10 have them here in front of me. 

11 Q. Not off the top of your head? 

12 A. Not off the top of my head 

13 Q. In treating lung cancer, is it essential 

14 to know the cell type of the lung cancer? 

15 A. Yes, it is helpful. Some lung cancers 

16 spread much more rapidly than others. Others are 

17 multicentric -- that is, they occur at the same time 

18 and number of places. The way some lung cancers 

19 spread is like this lung cancer where it goes down the 

20 pulmonary arteries out into the lung, so resecting 

21 this as a wedge resection would be kind of hopeless if 

22 you just chopped off this part, this part up here 

23 would typically have it; but if you had this type of 

24 lung cancer, which this is a surgical specimen of a 

25 pneumonectomy of the left lung, clearly taking out 
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1 this lobe up here, you might see that this lobe down 

2 here could be spared, but the reason that this was 

3 removed as a whole lung was because you couldn't 

4 really get up close enough and get good margins to 

5 take it all out and spare this, too, so the good lung 

6 has to be resected in addition to the bad lung, the 

7 cancerous lung. 

8 Q. Is the specific cell type necessary 

9 — strike that. Let me start over. 

10 Must the specific cell type be known 

11 because causal issues can be considered? 

12 A. No. 

13 Q. So, if someone came to you and just said I 

14 have lung cancer and I smoke, your conclusion would be 

15 that smoking caused the lung cancer regardless of the 

16 cell type or what type of lung cancer it is? 

17 A. There are about six or seven different 

18 types of lung cancer. Most of those are related or 

19 caused by cigarette smoking. Some have a lesser 

20 association. Bronchioalveolar carcinoma may be found 

21 more frequently in non-smokers than in smokers, but 

22 that's a very unusual carcinoma of the lung. So, 

23 squamous cell carcinoma is by far the most frequent 

24 carcinoma of the lung, and is clearly caused by 

25 cigarette smoking. Adenocarcinoma being the next most 
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frequent cancer, again, the same, and small cell 
carcinoma, which is a highly virulent form of cancer, 
meaning it metastasizes very early in the small 
stages, far earlier than this. You just have to have 
a pea-size, small cell carcinoma, and it will have 
spread to the brain, to the liver, kidneys, basically 
when it's diagnosed in the majority of those cases. 

So, that / s where it is most important to know the cell 
type and whether it's small cell, bronchioalveolar or 
anything else in terms of treatment. 

Q. You said there were six basic types of 
lung cancer. I think I only got four. Squamous cell, 
adenocarcinoma, small cell carcinoma, bronchioalveolar 
carcinoma, and what would be the other two? 

A. There is a carcinoid. It's a malignant, 
or they call it a malignant carcinoid. There are 
benign or less malignant forms of that cancer. That's 
a rare type of cancer. 

Q. Is that cancer associated with smoking? 

A. I do not believe it is. 

Q. What would be- 

A. That's a very rare cause. 

Q. Okay. 

A. And then there is other cylindromas and 

mucous gland tumors of the lung that are caused by 
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1 

cigarette 

smoking. 

2 

Q. 

Those are caused by cigarette smoking? 

3 

A. 

And they're rare. 

4 

Q. 

I'm not sure if I heard you right or I 

5 

missed it. 

Back to the bronchioalveolar carcinoma. 

6 

That is a 

form of adenocarcinoma; is that right? 

7 

A. 

Yes. 

8 

Q. 

Is the incidence of bronchioalveolar 

9 

carcinoma 

on the rise? 

10 

A. 

I don't know that. 

11 

Q. 

The mucous gland cancer that you were 

12 

talking about, is that the same thing as a 

13 

mucoepidermoid-type cancer? 

14 

A. 

Yes. 

15 

Q. 

It's your opinion that is caused by 

16 

smoking? 


17 

A. 

In the trachea and the bronchi, yes. 

18 

Q. 

Does it occur anywhere else? 

19 

A. 

There are salivary gland-type tumors in 

20 

the face that look like it in the windpipe or in the 

21 

trachea. 

I don't know if they're the same or not, but 

22 

they sort 

of look the same. 

23 

Q. 

And is it your opinion that those are also 

24 

caused by 

smoking? 

25 

A. 

I don't know. 
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1 Q. Is it essential to know if the tumor is 

2 primary or metastatic before considering cause? 

3 A. No. 

4 Q. So, if you have a metastatic tumor in the 

5 lung from the colon, it would be your opinion that 

6 that tumor in the lung was caused by smoking? 

7 A. No, of course not. 

8 Q. So, then it would- 

9 A. That's a colon cancer that happens to be 

10 in the lung, that's not a lung cancer. 

11 Q. Maybe my question should be: Is it 

12 essential to know if the tumor in the lung is primary 

13 or metastatic before considering the cause of the lung 

14 cancer? 

15 A. I don't quite understand the question. 

16 Lung cancer is cancer that originates in the lung. 

17 Metastatic cancer to the lung is not considered lung 

18 cancer. 

19 Q. Just so I understand now, so we don't get 

20 confused in the future in the depositions, when you 

21 talk about lung cancer, you are talking about primary 

22 lung cancer and not metastatic lung cancer? 

23 A. That's correct. 

24 MR. SCHLESINGER: And not metastatic 

25 cancer— 
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1 MR. PERRY: Metastatic- 

2 MR. SCHLESINGER: —which goes to the 

3 lung. 

4 MR. PERRY: Correct. 

5 BY MR. PERRY: 

6 Q. What criteria do you use, doctor, to 

7 determine whether a disease was caused by a specific 

8 exposure or other etiological factor? 

9 A. If they've had exposure to that 

10 etiologication. 

11 Q. That's the only criteria you have? 

12 A. As it relates to cigarette smoking and 

13 lung cancer, that's true. 

14 Q. What about other exposures? 

15 A. If somebody came to me and said they were 

16 a uranium miner, I might consider that that had some 

17 known etiologic relation to that person's lung cancer, 

18 or if they've had exposure to asbestos as in relation 

19 to mesothelioma, I would consider that etiologic, 

20 also. 

21 Q. And maybe you've already answered this, 

22 but I'll go ahead and ask it. What criteria do you 

23 use to determine whether a specific individual's lung 

24 cancer was caused by smoking? 

25 A. Mr. Perry, it's very rare that I operate 
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1 on a patient with lung cancer who has never smoked. I 

2 can not recollect any patient that has never smoked or 

3 been exposed to cigarettes who has gotten this 

4 operation, none. Out of the hundreds and hundreds and 

5 hundreds of lung cancers that I've taken out, they all 

6 give me a history of smoking or have smoked, and when 

7 that happens I would have to have less intelligence 

8 than the door post to say that that person or that 

9 group of people that I operated on for lung cancer was 

10 not caused by cigarette smoking. If that was true, 

11 I'd — four out of five people that I operate on for 

12 lung cancer should have not smoked or ever had any 

13 exposure to smoking. I never see that. And when you 

14 hear hoof beats, do you think of zebras? No. Horses. 

15 Q. So, if- 

16 A. So, lung cancer, in my opinion, in the 

17 practice that I see it, in the hundreds of patients 

18 that I as a single practitioner of cardiothoracic 

19 surgery see, it's due to cigarette smoking. 

20 Q. Is it- 

21 A. And that's my opinion. 

22 Q. Is there any test or procedure that can be 

23 used to examine a specific lung tumor and determine 

24 its etiology? 

25 A. There is not currently a test. 
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1 Q. Is there any characteristic of a specific 

2 lung cancer that definitively shows that a particular 

3 risk factor initiated that cancer? 

4 A. Well, it is very typical in lung cancer 

5 patients when we look at the airway of the patient, 

6 for instance, in this patient who died of lung cancer, 

7 if we looked in this area of the bronchus right here, 

8 there would clearly be cancer. If we go back up to, 

9 say, this area of the trachea, which in looking at it 

10 is not involved in the cancer, we would find changes 

11 in that lining of that trachea which we might consider 

12 to be premalignant or in stages of malignancy that we 

13 recognize or the development of malignancy. So — and 

14 in smokers, the changes in these lungs -- in the 

15 linings of these lungs are progressive, and they 

16 continue from just a bronchitis to then changes in the 

17 way the lining of the lung looks, and that is these 

18 airways. Those progress to carcinoma in situ, and 

19 then that progresses into this invasive form of cancer 

20 which then kills you. 

21 If at any stage of a smoker's life if they 

22 then stop smoking before they develop this invasive 

23 carcinoma or even a carcinoma in situ — but can those 

24 changes in the airways go back to normal or almost 

25 normal? So that it is very clear that cigarette 
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1 smoking changes the lining of the lung, and some of 

2 that lining is right here, some of it is way out in 

3 the little -- the very far reaches where air can get 

4 and cancer causing agents can get to. Sometimes the 

5 cancer develops way out here, sometimes it develops up 

6 in here. It depends on where the concentration of the 

7 carcinogens is. 

8 So, clearly, the cancer causing agent in 

9 cigarette smoke affects the airways, and up to a 

10 point, this is reversible, but when cancer develops 

11 eventually, then it's not reversible, and it will 

12 progress to this exact problem if left untreated. 

13 Q. And the changes that you were describing, 

14 those are only true for squamous cell carcinoma; is 

15 that right? 

16 A. That's true in squamous cell carcinomas. 

17 The adenocarcinomas also have those changes in the 

18 airways, which have not then led to squamous cell 

19 carcinoma, they may have affected the glandular 

20 component of the lung out here to then develop 

21 adenocarcinomas, which are a type of glandular 

22 carcinoma. 

23 The squamous cell carcinomas are of the 

24 actual lining cells of the airway. There are many 

25 components of these airways, one is glands, and those 
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1 are the ones that are affected, or then develop into 

2 adenocarcinomas, bronchioalveolar carcinomas. 

3 Q. If a person had a peripheral or glandular 

4 carcinoma and you saw no changes in the major airways, 

5 would it then be your conclusion that that peripheral 

6 carcinoma was then not caused by smoking? 

7 A. Xt / s universal. Every cigarette smoker 

8 will have changes in their airway. There is no 

9 exception. There is no exception that if you smoke 

10 enough there will be changes in the airway. There is 

11 no exception. If you only smoke one cigarette a week, 

12 you probably are not going to develop cancer, but you 

13 probably will not develop much or any changes in your 

14 airway. 

15 Q. And non-smokers do get lung cancer, also, 

16 don't they? 

17 A. They certainly do. They will 

18 — non-smokers can get cancer of the lung. I've never 

19 seen one that I can remember. 

20 Q. Assuming that multiple risk factors may be 

21 present in a patient's history, how do you rule out 

22 the possible role of any one risk factor in the 

23 development of chronic, multifactorial disease? 

24 A. That's a good question, and the answer is 

25 probably unknown. You can't put a percentage on this 
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1 smoker has — 90 percent of it's due to cigarette 

2 smoking, ten percent due to radon, you can't say that. 

3 Q. So, you can't determine if the smoking or 

4 the radon caused that particular tumor, if that 

5 — assuming an individual has radon exposure and 

6 cigarette exposure in their background? 

7 A. You couldn't tell that with the tests that 

8 we have today. 

9 Q. And you rely on a pathologist to determine 

10 the cell type of a lung cancer, correct? 

11 A. That's correct. 

12 Q. And for different cell types there are 

13 different risk factors associated with that cell type, 

14 would that be correct? 

15 A. What do you mean by a "risk factor"? 

16 Q. Risk factor for developing the disease. 

17 A. I know that's what you said, but what do 

18 you mean by "risk factor"? 

19 q. Okay, doctor. You define for me what -- 

20 what do you consider — what's your definition of a 

21 risk factor? 

22 A. Well, I don't know. I just know that 

23 cigarette smoking causes 90 percent of these lung 

24 cancers. Now, if you say that a hundred patients who 

25 develop lung cancer and 90 of them smoke, then 
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cigarette smoking is 90 percent a risk factor. It / s a 
semantic term, and it / s a euphemism for etiology. 

It's either a sole etiologic agent, a contributing 
etiologic agent, it's not — it is a risk, but in 
terms of what we're talking about here, it ought to be 
better called etiologic. 

Q. My question is: Different cell types have 
different risk factors? 

A. Squamous cell carcinoma has an etiologic 
cause of cigarette smoking, and the other — some of 
the other cancers that we mentioned, too, also have 
etiologic relationships. As a population, we talk 
about risk factors in a population, and 
euphemistically in an individual we'd say oh, he 
smoked, well, his risk for developing cancer is higher 
than the risk of somebody who didn't smoke. Now, it's 
a euphemism. It's a bad term. 

Q. Would you agree that some cell types of 
lung cancer are less strongly associated with smoking 
than others? 

A. Yes. 

Q. Okay. 

A. And we went over those. 

Q. Smoking is more strongly associated with 

centrally located squamous cell or small cell 
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carcinomas? 

A. Strongly, yes. I would consider it more 
etiologic. 

Q. Would you agree that peripheral lung 
cancers with no bronchial involvement have not been 
related directly to exposure of tobacco smoking 
habits? 

A. No, I would disagree with that, also. The 
— there are plenty of large cell/squamous cell 
carcinomas that develop in the mid lung fields and in 
scars in the periphery of the lung which are related 
to, if not caused by, cigarette smoking. 

Q. So, you disagree with my statement, then? 

A. Yes. 

MR. SCHLESINGER: Is this a good place to 

break? 

THE WITNESS: Actually, it's one o'clock. 

MR. PERRY: Sure. That's fine. 

MR. SCHLESINGER: How long do you want to 

take, doctor? 

THE WITNESS: 45 minutes to an hour. 

MR. KERRIGAN: Are we about three hours in 

the tank so far, do you think? 

MR. PERRY: Yeah, that's about right. 

MR. KERRIGAN: That would give us two to 
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5:00, so, you know, on the back side of this 
thing. Does that sound all right to you? 

MR. PERRY: Yeah, that's fine. 

MR. KERRIGAN: Finish about 5:00. We 
might go a little bit over, whatever. 

MR. PERRY: Do you want to take an hour, 

then? 

MR. KERRIGAN: Yeah, let's do that. 

MR. PERRY: Okay. 

(Whereupon, a luncheon recess was taken at 
12:56 p.m. until 2:00 p.m.) 

BY MR. PERRY: 

Q. All right, doctor. Let's — I have a few 
more questions about lung cancer, and then we'll move 
on. Doctor, would you agree that all lung cancer cell 
types can occur in non-smokers? 

A. Yes. 

Q. Would you agree that the most common tumor 
found in the lung are metastatic tumors? 

A. That is probably true as a population 

where all cancers that are found in the lung in people 
who die of cancer or in people who don't die of 
cancer, metastatic disease would be up there with 
primary lung carcinoma. I can't tell you which is 
more prevalent, but they're both very prevalent. 
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Q. Doctor, would you agree that an autopsy is 
the most reliable source of information to rule out 
non-lung primaries? 

A. Yes. 

Q. Doctor, were you aware that Duval County 
here in Florida has the highest incidence of lung 
cancer in the United States? 

A. No, I'm not aware of that. We're in 
Alachua County here. 

Q. And Duval County would be Jacksonville? 

A. Jacksonville. 

Q. Have you practiced in Jacksonville at all? 

A. Yes. 

Q. Doctor, would you agree that smokers and 

non-smokers differ in many personal and lifestyle 
characteristics? 

A. That may be true. 

Q. And that the risk for lung cancer 

decreases substantially following smoking cessation? 

A. Well, again, a risk is a euphemistic term. 

In non-smokers, lung cancer is a rare cancer. In 
lifelong smokers cancer is a major cause of death, so 
somewhere in between and people who stop, their 
incidence of lung cancer decreases, and if you 
consider that a less of a risk, I would say yes. 
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1 Q. SO- 

2 A. I consider risk sort of like standing on 

3 the middle lane of Interstate 75. If you're standing 

4 in the middle lane and you may or may not get hit by a 

5 car, and you're certainly at risk of getting hit by a 

6 car goes up the longer you stand out there, but until 

7 you get hit by the car, you're not — the injuries 

8 that result are not related to the risk, they're 

9 related to the car hitting you, and then in that case 

10 standing in the middle of 1-75 is etiologic. I 

11 consider cigarette smoking similar to standing in the 

12 middle of 1-75. The longer you do it, the greater the 

13 chance you are going to have cancer. 

14 Q. So, if you remove yourself from 1-75, then 

15 your risk would decrease from getting hit by a car; is 

16 that correct? 

17 A. It may decrease, it depends if you then 

18 stand in the middle of Archer Road or in the middle of 

19 your driveway. Yes, depending on where you place 

20 yourself over time. 

21 Q. Doctor, is there a threshold of smoking 

22 exposure to cigarette smoke to developing lung cancer? 

23 A. No. It's greater than one cigarette. 

24 Actually, it may not be. You may not have to smoke 

25 cigarettes to get lung cancer as a result of 
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1 secondhand smoke. So, I guess the answer is a 

2 negative, you don / t have to smoke to get lung cancer 

3 from cigarettes. 

4 Q. If a person came to you and had lung 

5 cancer and had smoked 100 cigarettes over their 

6 lifetime, and assuming no cigarette exposure to 

7 secondhand smoke, is it your opinion that that 

8 person's cigarette smoking history would be sufficient 

9 to cause their lung cancer? 

10 A. One hundred cigarettes? 

11 Q. Yes. 

12 A. Probably not. 

13 Q. How about the same example of a one-pack 

14 year? 

15 A. That's possible, over an 80-year period of 

16 time. 

17 Q. No, I'm saying they have a one-pack year 

18 of history smoking over their lifetime, just one-pack 

19 year total of smoking history. Is that sufficient to 

20 cause lung cancer? 

21 A. Probably not. Each individual has a 

22 threshold for development of lung cancer. 

23 Q. Let's move on to coronary heart disease. 

24 Would you agree that coronary heart disease is a 

25 multifactorial disease? 
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A. There are known causes for coronary 
disease, cigarette smoking being one of them, so in 
that respect, coronary disease is multifactorial. 

Q. And there's likely some risk factors for 
coronary heart disease which are unknown? 

A. That's true. I should say that's probably 
true. I don't know that there are any unknown risk 
factors or contributing etiologic causes. 

Q. Doctor, could you list for me the risk 
factors you believe exist for coronary heart disease? 

A. Again, translating that from risk factors 
to etiologic factors, those being cigarette smoking, 
hypertension, renal failure, having a family history 
of coronary disease is in a sense etiologic. 
Hypercholesterolemic, hypercholesterolemia, 
hypertriglyceridemia. Did I mention renal failure? 

Q. Yes. 

A. Those are the major ones that come to 

mind. 

Q. How about gender? 

A. Being male and being black and having 

diabetes are also contributing etiologic conditions. 

Q. How about physical activity or sedentary 

lifestyle? 

A. No, I don't feel that — it's my opinion 
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1 that simply sitting on a couch or doing nothing causes 

2 coronary artery disease. In the absence of other risk 

3 factors or etiologic factors, it is not necessary that 

4 that person would develop coronary disease, however, 

5 the other factors may then come into play while you 7 re 

6 sitting on the couch. 

7 Q. How about stress? 

8 A. Again, stress is related more to 

9 hypertension, and it's the reaction to the stress more 

10 than it is the stress itself that is etiologic. 

11 Q. What about obesity? 

12 A. Obesity itself is not a factor, however, 

13 most obese patients have a lipid profile that's 

14 conducive to development of atherosclerosis and 

15 hypertension, which would then create the development 

16 of coronary disease. 

17 Q. How about use of oral contraceptives? 

18 A. Oral contraceptives have been related to 

19 coronary disease in patients who smoke, women who 

20 smoke, and usually heavy smokers. Their incidence of 

21 coronary disease is higher than those who don't use 

22 birth control pills and who don't smoke. 

23 Q. Would you agree with the following 

24 statement, doctor: That physical inactivity causes 

25 200,000 deaths per year, and that 300,000 people die 
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1 every year from inactivity and poor diet combined? 

2 A. As an isolated statement, I would not 

3 agree with that. 

4 Q. You would disagree with the Surgeon 

5 General if he made that statement? 

6 A. Yes, I would. 

7 Q. Doctor, would you agree that there has 

8 been no animal model for which the inhalation of whole 

9 cigarette smoke has consistently reproduced 

10 cardiovascular disease as seen in adult human smokers? 

11 A. I'm not aware of an animal model that 

12 reproduces that. 

13 Q. Doctor, would you agree that the 

14 biological mechanism by which inhalation of whole 

15 cigarette smoke induces the development of coronary 

16 artery disease or arteriosclerosis has not been 

17 established? 

18 A. It is my opinion that no one knows that 

19 etiologic link. 

20 Q. Is there a threshold of exposure to 

21 cigarette smoke for the causation of heart disease, in 

22 your opinion? 

23 A. Again, the incidence of coronary disease 

24 in non-smokers who inhale secondary smoke is higher 

25 than those who are non-smokers not exposed, so -- and 
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there is a dose response relationship between the 
amount of cigarettes smoked and the incidence of 
coronary disease, but the lower threshold of that 
relationship I don / t know. 

Q. Kind of the same questions I asked you 
about lung cancer. If someone had smoked a hundred 
cigarettes over their lifetime, would that be 
sufficient exposure to cause heart disease? 

MR. KERRIGAN: I object to the form of the 
question insofar as it doesn't describe 
adequately the method of smoking and the nature 
of the cigarettes. 

MR. PERRY: You can go ahead and answer 
the question. 

MR. KERRIGAN: My objection, first — 
Counsel, I'm asking you to restate it, if 
you would — is the form of the question, 
that it's just ambiguous by saying a 
hundred cigarettes, you don't say what 
cigarettes, where they were smoked, how old 
the person was, you know. 

BY MR. PERRY: 

Q. It's a simple question. If someone smokes 

100 cigarettes over the course of their lifetime, 
regardless of the type of cigarettes, whether they're 


A AB ACTIS - COURT REPORTERS SERVICES 
OCALA: 352 840-5454 GAINESVILLE: 352 377-4749 


nttp://legacyJibrary.ucsf.ecfij2itiid(totrtCt!f^0^p«^.induslrydocuments 3 uc^f.e(§u/8ocs/kqjl0001 


131 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


non-filter or filtered, it doesn't matter, if a person 
smokes 100 cigarettes over their lifetime, is that 
sufficient exposure to cigarette smoke to cause heart 
disease? 

MR. KERRIGAN: I'm going to object 
again to the question on this case basis, 
that that answer might assume certain facts 
that are not in the question. You could 
state between ages such and such and such 
and such. You could indicate the nature of 
the cigarette. You could indicate whether 
or not it was inhaled. I don't think it's 
fair to ask the witness to respond to a 
question that is so ambiguous that it will 
later be used to impeach him when the 
ambiguity can be straightened out right 
now. 

MR. PERRY: Your objection to the form is 
noted. Doctor, will you please answer the 
question? 

MR. KERRIGAN: And I'm going to 
instruct the doctor that if you can't 
understand the question that's being asked, 
you have the right to ask the examiner to 
restate the question or to define any term 
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in the question so that your answer is 
precisely responsive to the question asked. 

An examiner can not ask you an ambiguous 
question unless you desire to answer that 
question. You have the right to have the 
question stated with precision. 

MR. PERRY: I'm going to object to your 
speaking objection. 

MR. KERRIGAN: It's not a speaking 
objection. I'm just saying on any question you 
ask I would say the same thing. He has the 
right to have the question asked with precision 
because it might later be used in an impeachment 
fashion when it could be handled right now. 

BY MR. PERRY: 

Q. Doctor, do you understand my question? 

A. I understand both of your points of view, 
and both seem a little silly. There is no study that 
has taken 10,000 men, women, children, geriatric age, 
given them a hundred cigarettes and seen what that's 
done to their coronaries. There's no test that's ever 
been done to answer that question, and the question is 

rather silly. The answer is I don't know, but- 

Q. Let me ask you- 

A. And the answer will never be known. 
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1 Q. Let me ask you this: Have you ever had a 

2 patient of yours who has a cigarette smoking exposure 

3 of only a hundred cigarettes or less? 

4 A. Not that I know of. 

5 Q. Doctor, are you aware of any epidemiology 

6 evidence or other studies which would establish that a 

7 smoking history of only 100 cigarettes in fact causes 

8 heart disease? 

9 A. I'm not aware of that study. Are you? 

10 Q. I don't know. Fortunately, I get to ask 

11 the questions. 

12 Doctor, would you agree that smoking is 

13 not the most important risk factor for coronary artery 

14 disease? 

15 A. It is one of the etiologic agents for 

16 coronary disease. It affects all ages from age 30 to 

17 age 90. It affects different people at different 

18 times in their lives, and for some people it is the 

19 overwhelming primary reason, and in some patients it 

20 is more a contributing cause. 

21 I liken cigarettes in patients with 

22 coronary disease that they've got a loaded gun in 

23 their chest pointed at their heart, and some patients' 

24 guns are pop guns, some patients' guns are .45s, 

25 cigarettes being the trigger, and as the patient pulls 
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1 the trigger, some people are going to get hurt, and 

2 others can do it for a long time and not get hurt, but 

3 the trigger being cigarettes and their tendency being 

4 unknown. 

5 Q. That example would apply equally to high 

6 cholesterol, high triglycerides, hypertension? 

7 A. Not necessarily. Not — well, in some 

8 respects that would be true. Not all smokers get 

9 coronary disease. Not all patients with 

10 hypercholesterolemia or hypertension or the other 

11 diseases that you mentioned develop coronary disease 

12 either. 

13 q. Doctor, would you agree with the following 

14 statement: We prefer to speak of various traits 

15 studied in these epidemiological studies concerning 

16 coronary artery disease as risk factors or predictors 

17 of disease rather than causes or etiological factors 

18 in the disease process? 

19 A. No. 

20 MR. KERRIGAN: Objection, unless the 

21 doctor is given the entire context of the 

22 statement. That statement is just read out 

23 of the blue. There is no basis for it. 

24 There is no citation of authority. To ask 

25 a witness if he agrees or disagrees with 
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something that is arguably taken out of 
context, I don't believe, Counsel, is a 
fair question, and 1 object to the form of 
the question. 

MR. PERRY: Your objection is noted. 

BY MR. PERRY: 

Q. Doctor, do you agree or disagree with that 
statement? 

A. Can you repeat the statement? 

Q. Sure. We prefer to speak of the various 
traits studied in these epidemiological studies 
concerning coronary artery disease as risk factors or 
predictors of disease rather than causes or 
etiological factors in the disease process. 

MR. SCHLESINGER: Let me add this to 
that, also. If you proffer that question 
as a statement as though it's obtained from 
some source, unless that source is properly 
predicated for cross-examination purposes, 
that question is totally objectionable. 

MR. PERRY: And your objection is noted. 
I'm just asking if he agrees or disagrees with 
the statement. It's a simple question. 

MR. SCHLESINGER: Those official reasons 
are being stated for the record. 
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MR. PERRY: Okay. 

BY MR. PERRY: 

Q. You can answer, doctor. 

A. Where was that statement from? 

Q. That statements from the textbook "Heart 
Disease", the textbook of cardiovascular medicine 
edited by Broonwall. We talked about that text 
earlier. 

MR. SCHLESINGER: Okay. And he has 
already testified that he doesn't recognize 
that work as authoritative, and if it's 
attempted to be used in the fashion that 
you've just stated, then you must give him 
the text and the preceding paragraphs and 
the subsequent paragraphs and any other 
area that he wishes to purview before that 
question can be put to him. 

BY MR. PERRY: 

Q. I'm asking if he agrees or disagrees with 
it, doctor. 

MR. SCHLESINGER: That's just not the way 
it's done. 

THE WITNESS: Clearly, that statement 
was made in reference to studies or papers 
that were reviewed in that text taken as an 
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isolated statement. Again, I disagree with 
the euphemistic terms of risk or predictors 
of disease. That is convenient for a 
statistical comparison. When you're 
dealing with individual patients who 
present as smokers with heart disease, in 
truth, it's impossible to say that that one 
factor is the most important or the least 
important. In any individual there may be 
multiple, or there may be none except 
cigarette smoking, what you call risk 
factors, and which I would call 
contributing etiological agents. So, in 
some context that statement may be true, 
and in other contexts it may be considered 
not true. 

BY MR. PERRY: 

Q. Just so I understand you right, then, if a 
patient presents with multiple risk factors, as I use 
it, like they have high cholesterol, high 
triglycerides, they smoke, they have a family history 
of heart disease, they're diabetic, it's impossible to 
determine which one, if any, of those were the cause 
of this person's heart disease, is that accurate? 

A. The most significant cause -- they're all 
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1 causes of coronary disease, and in the absence of any 

2 one of them, the patient could still develop coronary 

3 disease, and in the presence of only one of them, he 

4 could develop coronary disease, that same factor, so 

5 it's a complex subject which is not fair to answer a 

6 simple yes or no. I would consider all of the things 

7 we're mentioning as etiologic agents and not 

8 necessarily risk factors. 

9 Q. Would you agree that many respected 

10 scientists and physicians have suggested that high 

11 cholesterol and lipids are the most important risk 

12 factor for heart disease? 

13 MR. SCHLESINGER: Same objection to 

14 that. Many respected scientists have 

15 suggested without any predicates of any 

16 kind is simply an improper question either 

17 from an evidentiary standpoint or a 

18 cross-examination standpoint or any other 

19 standpoint as far as this kind of an 

20 interrogation is concerned. 

21 BY MR. PERRY: 

22 Q. You can answer, doctor. 

23 A. It's my opinion that cigarette smoking is 

24 the most important preventable cause of coronary 

25 disease in this country. If no one smoked, there 
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would be significantly less coronary disease. It 
wouldn / t go away, there would be plenty of these other 
problems to deal with. It may be in older patients, 
it may be in healthier patients without the cigarette 
smoking, but it is the 1st, 2nd, 3rd, 4th to 10th 
preventable cause of coronary disease and lung cancer 
and emphysema. How that balances when there are 
multiple etiologic agents is more of a legalistic 
definition than it is a medical one, but they're all 
significant problems. If you preface that with 
preventable cause, it's the number one. 

Q. And I didn't preface my question with- 

A. I know. I rephrased your question. 

Q. Well, could you answer the question I 
asked, then? 

MR. SCHLESINGER: I think the record will 
reflect that the doctor has answered it. 

MR. PERRY: It may, but I don't think he 
has. So, doctor, could- 

MR. SCHLESINGER: You may not have liked 
the answer, but he answered your question. 

MR. PERRY: I don't think he answered 
my question, but, doctor, you would agree 
that high cholesterol and high lipids are 
very important risk factors for heart 
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disease? 

THE WITNESS: I would agree that they are 
very important etiologic conditions resulting in 
coronary disease. 

BY MR. PERRY: 

Q. Doctor, would you agree that blood 
pressure, either systolic or diastolic is predictive 
of an increased risk of developing coronary artery 
disease? 

MR. SCHLESINGER: I'll object to that only 
because, quite frankly, Counselor, you left out 
some factors inasmuch as most of us if we 
maintain any form of life have blood pressure. 

MR. PERRY: Is that an objection or an 
observation? 

MR. SCHLESINGER: That's just an 
observation. 

MR. PERRY: Okay. 

THE WITNESS: What was your question 

again? 

BY MR. PERRY: 

Q. If blood pressure is predictive of an 
increased risk of developing coronary artery disease? 

A. Certainly patients with no blood pressure 
don't develop coronary disease. Patients with high 
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1 blood pressure may develop coronary disease in the 

2 absence of any of these other etiologic problems that 

3 we were talking about. They may develop it in 

4 addition to the problems that we're talking about. It 

5 is an important etiologic cause of coronary disease. 

6 Q. Would you agree that the most frequent 

7 manifestation of coronary artery disease in women is 

8 angina? 

9 A. From my perspective as a cardiac surgeon, 

10 the most frequent symptom related to coronary disease 

11 in women is heart attack, and then subsequent angina. 

12 Q. Would you agree, doctor, that in order to 

13 evaluate the causes, the contributing factors or 

14 possible risk factors for cardiovascular disease for 

15 any individual, many things that we've talked about 

16 here today would have to be considered? 

17 A. I was distracted for a second. Say that 

18 again. 

19 Q. Okay. Would you agree that in order to 

20 evaluate the causes, the contributing factors or 

21 possible risk factors, whatever term you want to use, 

22 for cardiovascular disease for any individual, many 

23 things would have to be considered, including things 

24 we talked about, age, sex, genetics, cholesterol 

25 level, diet, exercise, alcohol intake, smoking, 
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1 hypertension, diabetes, all those things need to be 

2 considered in any individual? 

3 A. All of those things are questioned or 

4 quarried or discovered in an individual with angina or 

5 coronary disease or having a heart attack as a part of 

6 the history exam or laboratory exam of that patient. 

7 Q. And it's important to find out about an 

8 individual's medical history because it provides 

9 valuable essential information to help you in making a 

10 diagnosis? 

11 A. Not necessarily. The only definitive test 

12 for coronary disease is a coronary angiogram where a 

13 picture is taken of the coronary arteries. There are 

14 patients who have heart attacks who have no coronary 

15 disease, they have coronary spasm, they have coronary 

16 thrombosis, they have coronary dissection, and don't 

17 have coronary atheroclerotic disease. If your 

18 question is that it's the most important to determine 

19 all these things to make the diagnosis, absolutely 

20 not. 

21 Q. I don't think that was my question. I 

22 just said it was important, not the most important. 

23 A. To carry a diagnosis of coronary artery 

24 disease, basically, a patient has to have had a heart 

25 attack or some EKG evidence of ischemia, and then to 
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1 clench it, a coronary angiogram. Now, diagnoses are 

2 made without those, and a person, again, prior to them 

3 having this problem might be considered risk factors, 

4 i.e., standing in the middle of 75, but once they 

5 develop the problem of an MI, then they may be 

6 considered etiologic. Again, the diagnosis is pinned 

7 down only with a coronary angiogram. 

8 Q. And the heart attacks that you just 


9 

mentioned 

, doc, are those heart attacks all associated 

10 

with smoking? 

11 

A. 

Of course not. 

12 

Q. 

Do you counsel your patients to exercise? 

13 

A. 

Absolutely. 

14 

Q. 

And to eat a healthy diet, low fat diet? 

15 

A. 

Yes, I do. 

16 

Q. 

To reduce their weight if they're obese? 

17 

A. 

I do. 

18 

Q. 

To moderate their drinking? 

19 

A. 

Usually. 

20 

Q. 

To stop smoking? 

21 

A. 

That goes without saying. 

22 

Q. 

And why do you counsel your patients on 

23 

these different subjects? 

24 

A. 

My job as a physician is to take care of 

25 

patients 

the best way I know how, and to help them 
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1 lead a healthy life. What I do to patients is not 

2 pleasant, to cut open their chest, stop their heart, 

3 cut out a lung, but — and it's — however, it's 

4 necessary, and there isn't anything in this world that 

5 would please me more than to not have to do those 

6 things. I would be glad to do something else. I 

7 enjoy what I'm doing because I'm helping people, but I 

8 feel that I would by far help many more people to lead 

9 a healthy life by counseling them to stop smoking than 

10 treating an individual who has developed a problem 

11 from it. 

12 Q. Doctor, it's true that some individuals 

13 have no identifiable risk factors but yet they still 

14 have heart disease? 

15 A. Unfortunately that's true. 

16 Q. Could you tell me what proportion of 

17 cardiovascular disease is solely caused by cigarette 

18 smoking? 

19 A. In the absence of any of the other 

20 etiologic factors that we have mentioned, and only 

21 cigarette smoking as an etiologic agent, it would have 

22 to be a minority. For instance, a patient who 

23 develops a mild cardioinfarction at age 38 who is a 

24 healthy construction worker but only smokes, which I 

25 see maybe one or two a month like that, that probably 
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is his only reason, but that is not the majority of 
the patients. It is usually a multi-etiological 
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condition. But, again, in the absence of cigarette 
smoking, any of these etiological conditions may be 
significantly less important. Cigarettes tend to act 
as a trigger, or pulling of the trigger and not 
necessarily as the cause. I don't open a coronary up 
and see smoke coming out. When I open up a coronary, 
and I see fat and calcium and cholesterol, and so 
these remote in time dependent relationships are 
important, and we think — and I think are causative, 
but when I open a coronary, I can't see the smoke, see 
the chemicals or see what agent it is that causes it. 

Q. Do you agree that some doctors and 
physicians believe and have written about that they 
believe that hyperlipidemia, or cholesterol is the 
trigger that you're talking about? 

MR. SCHLESINGER: Objection to the form. 

THE WITNESS: There may be. I'm not aware 
of those guys. 

BY MR. PERRY: 

Q. Okay. And you- 

A. From my perspective as a cardiac surgeon 
and my practice in taking care of patients, this is 
the way I perceive it. 


A AB ACTIS - COURT REPORTERS SERVICES 
OCALA: 352 840-5454 GAINESVILLE: 352 377-4749 

ittp://legacyJibrai7.ucsf.edu/tkl/MitQlfaQO^0i#\ nduEAycfc)cui3iB0ts3J£2fr^dRj4(focs/kqjlOOO1 



146 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q. You would agree that -- like you said, 
when you open up somebody's artery and see whatever is 
in there, there is no way to look at that or do any 
test on that to determine the etiology of the plaque 
or the fat or whatever you find in there? 

A. No, there's not. There is one condition 
that is practically characteristic of young cigarette 
smokers with coronary disease, that is an observation 
similar — it's an inflammatory reaction around a 
coronary artery in young cigarette smokers around 
their area of the plaque that I don't see in older 
smokers or -- well, in older smokers or non-smokers. 

X don't know what relationship that inflammation has 
to the development of the coronary disease, but it is 
a characteristic, and in my perception, if I just 
looked on a heart and had no idea of the history, 
would be over 90 percent right just looking at it and 
saying oh, I suspect this is a smoker. 

Q. Are you aware of any research or papers 
that have been published on this phenomenon or— 

A. The correct term would be observation. 

Q. —observations? Is there any literature 

published on that? 

A. No, there's not that I'm aware of. 

Q. Doctor, would you agree that smoking 
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1 cessation decreases the relative risk for heart 

2 disease? 

3 A. if a person stops smoking, their risk for 

4 coronary disease goes down, but it never approaches 

5 that of a non-smoker. 

6 Q. Would you agree that the decline in risk 

7 after cessation of smoking occurs much more rapidly 

8 with heart disease than it does in lung cancer? 

9 A. No. The risk of developing lung cancer in 

10 ex-smokers will actually by ten years out of total 

11 non-smoking will equal that of non-smokers of the same 

12 age. So, a 70-year-old man who stopped smoking at age 

13 60 would have the same risk of developing lung cancer 

14 from 70 on as any non-smoker, lifelong non-smoker. 

15 Not true of coronary disease. The risk, 

16 or I should say the rate of development or the rate of 

17 the incidence of coronary disease lowers as you stop 

18 smoking but then parallels a non-smoker over time, but 

19 never will go down to that incidence. A development 

20 of atherosclerosis begins very early in life in the 

21 teenage years and progresses over time. It is not a 

22 disease that begins at age 40 in men. And, so, the 

23 incidence of coronary disease starts in the thirties 

24 in men, and then goes up, and is much higher in 

25 smokers than it is in non-smokers. And women who 

A AB ACTIS - COURT REPORTERS SERVICES 
OCALA: 352 840-5454 GAINESVILLE: 352 377-4749 

ttp://legacyJibrai7.ucsf.edytfe^MifQ?^0^p«ifcv ndu^^cu^^ts^Jt^bM^dbcs/kqjlOOOl 


148 


1 smoke, and again who have — are on birth control 

2 pills, the incidence goes up after menopause at an 

3 alarmingly fast rate. 

4 Q. Let me ask you a hypothetical question to 

5 see if X understand that part of your opinion. Let's 

6 say we have a woman age 60 who quit smoking three 

7 years ago, and she had a 25-pack year smoking history, 

8 and she's diagnosed with coronary artery disease and 

9 she has bypass surgery. She remains an ex-smoker, and 

10 five years after her bypass surgery she develops a new 

11 stenosis in a different artery and requires another 

12 bypass surgery. Would smoking be a possible 

13 etiological factor for the development of this new 

14 stenosis and need for the new surgery? 

15 A. That stenosis enough to cause occlusion 

16 was there five years before. It didn't develop in 

17 five years, it did -- it takes ten years, 15 years. 

18 It may have been a narrowing that was hemodynamically 

19 insignificant five years earlier and now has 

20 progressed, but clearly a five-year period of time is 

21 not enough to cause coronary occlusions or narrowings 

22 to require bypass surgery. 

23 Bypass grafts, venous bypass grafts can 

24 develop atherosclerosis within that short period of 

25 time, and the rate that they develop graft 
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1 atherosclerotic disease is two to three times that in 

2 smokers as it is in non-smokers, so her — the way 

3 that you present this particular scenario of a native 

4 artery developing a stenosis five years after a bypass 

5 procedure clearly is not -- that artery was a problem 

6 five years before, or had atherosclerosis in it five 

7 years before but was not of sufficient narrowing to 

8 require bypass. 

9 Q. If I understand — if it takes ten, 15 

10 years for atherosclerosis to develop, would it then be 

11 correct to say that in order for cigarettes to cause 

12 atherosclerosis, you have to have at least ten or 15 

13 years of smoking? 

14 A. No. The initiation of atherosclerosis in 

15 a coronary has started in you and me right now. It 

16 started 20 years ago. It starts in our teens, or 

17 maybe even earlier in some people. The development 

18 and the rate of development of those plaques is 

19 related to cigarette smoking. Some people it / s a lot 

20 faster, some people it never happens, but in some 

21 people it can advance at a malignant fast rate. These 

22 are 30 year olds that develop coronary disease. So, 

23 the plaque will develop maybe for other reasons or as 

24 a normal consequence of aging, and actually you may 

25 live to be 90 and still have multiple plaques and even 
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1 totally occlude your coronary and never develop a 

2 heart attack -- totally occlude a coronary and never 

3 develop a heart attack if it's done over a slow, long 

4 period of time. If it's done in a relatively rapid 

5 period of time over five years, ten years, the heart 

6 can accommodate to that blockage, and there is more 

7 likely to cause symptoms or heart attack. So, maybe 

8 the hundred cigarettes that you talked about may be 

9 enough to initiate the plaque, and then go on as time 

10 progresses to develop into a significant narrowing, 

11 who knows? It's difficult to say, but I think that is 

12 possible. 

13 Q. And the other etiological factors we've 

14 talked about likewise could accelerate the process or 

15 intiate the process? 

16 A. Certainly, it could have hypertension 

17 develop in the fifties or renal failure or start birth 

18 control pills or lay down on the couch and watch TV 

19 and chow down on Fritoes. Yeah, there may be other 

20 things that go on in our lives that precipitate these, 

21 but the number one preventable reason for coronary 

22 disease is cigarettes. The rest of it is called 

23 aging. 

24 q. Doctor, are you familiar with randomized 

25 interventional trials? 
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A. Yes, I am. 

Q. Are you familiar with the Mr. Fit study? 

A. I've heard of that study, I've not read 

it. 

Q. Doctor, is it true, or would you agree 
that the number one risk factor for stroke is 
hypertension? 

A. The number one preventable risk or 

etiologic agent is cigarette smoking. However, the 
actual statistical -- statistically most significant 
risk I couldn't say. I'd say hypertension is one of 
those etiologic agents. Again, stroke is a multi 

— well, stroke has three basic causes, as we 
discussed before, the carotid problem, the embolus 
problem and the bleed problem, and if you then relate 
all strokes related to the carotid artery, occlusions 
of the carotid artery and embolus related to atrial 
fibrillation as a result of coronary disease, then 
smoking is the most significant cause of those three 
problems, or two etiologies of stroke, embolus from 
atrial fib and carotid occlusion. 

Now, if you take all stroke, hemorrhages, 
embolus, occlusion, then it may not factor out as a 

— as the — yeah, hypertension as the most 
significant, or smoking as the most significant. 
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1 Q. Would you agree, doctor, that randomized 

2 intervention studies are a good and valid way- 

3 Stop and change the tape. 

4 (Whereupon, a discussion was held off the 

5 recrod.) 

6 BY MR. PERRY: 

7 Q. Doctor, let me repeat the last question I 

8 was going to ask before the tape ran out. Would you 

9 agree that randomized intervention studies are a good 

10 valid way of evaluating the significance of a risk 

11 factor or etiological factor? 

12 A. No, those are usually reserved for 

13 treatment arms and their influence on etiologic 

14 conditions, for insurance, a method of lowering 

15 cholesterol in two groups that are matched by other 

16 etiologies, so it's not a good way to isolate 

17 etiological agents, or as you call it, risk factors, 

18 it's a method of isolating effective therapies. 

19 q. Is it a good or valid way to evaluate the 

20 significance of different risk factors? 

21 A. No, not that I know of. 

22 Q. With peripheral vascular disease, are 

23 there any different risk factors or etiological 

24 factors for the development of that disease that we 

25 haven't discussed here today? 
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1 A. Well, we've been discussing cigarette 

2 smoking as an etiologic factor for lung cancer, 

3 emphysema, and coronary disease. However, coronary 

4 disease is simply a manifestation of relatively small 

5 vessel blockages and typically become symptomatic 

6 before large blood vessel disease does, so we see 

7 patients with coronary disease usually before but 

8 sometimes at the same time and sometimes following the 

9 development of peripheral vascular disease, and these 

10 atherosclerotic blockages are the same whether you 

11 look at them in the heart or the legs or in the 

12 kidneys or in the carotids. The coronary arteries may 

13 have some difference in pharmacologic responsiveness, 

14 such as nitroglycerin to drugs, but certainly the 

15 number one preventable etiologic agent for peripheral 

16 vascular disease that leads to amputations, abdominal, 

17 aorta, femoral bypass surgery and carotid occlusions 

18 or stenosis is cigarette smoking. 

19 Q. Doctor, would you agree that age is a risk 

20 factor for peripheral vascular disease? 

21 A. As we get older, it's inevitable that 

22 we'll develop atherosclerotic plaques in our leg 

23 arteries, in our renal arteries, and sometimes those 

24 will be significant enough to cause blockages, whether 

25 we smoke or not, whether we have hypercholesterolemia 
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1 or not or whether we have hypertension or not, 

2 however, in patients who smoke this is considered to 

3 be etiologic, and usually those patients are younger 

4 as a group than those patients who have never smoked. 

5 Q. Is socioeconomic status a risk factor for 

6 development of heart disease or peripheral vascular 

7 disease? 

8 A. It's considered to be a relationship 

9 between it. How much money you make or what you do 

10 with that money doesn't directly develop coronary 

11 disease. I mean, that's not an etiologic agent. What 

12 you do as a richer person or a poorer person, as in 

13 the type of diet, whether you smoke or not, whether 

14 you're treated for hypertension and 

15 hypercholesterolemia may be related to your medical 

16 care, and that may be related to your socioeconomic 

17 condition, so indirectly that may be a true statement. 

18 Q. Instead of going back through all the 

19 different risk factors or etiological factors or 

20 whatever term you want to use, would it be fair to say 

21 that the same risk factors that apply for coronary 

22 artery disease apply for peripheral vascular disease? 

23 A. Yes, they do apply. It's the same disease 

24 in another location. 

25 Q. Doctor, would you agree that the majority 
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1 of cigarette smokers do not develop peripheral 

2 vascular disease? 

3 A. I don't know that. 

4 Q. Doctor, you would agree that Medicaid was 

5 setup for people with lower socioeconomic status? 

6 A. It's my understanding that to be eligible 

7 for Medicaid benefits you can't have insurance and you 

8 can't pay for it, and that's who it's designed for. 

9 What those people's defined socioeconomic status is is 

10 for you to tell me. I don't know. 

11 Q. You wouldn't qualify for Medicaid, would 

12 you? 

13 A. No. 

14 Q. Let's turn to emphysema or COPD, briefly. 

15 Are occupational or environmental exposures risk 

16 factors for the develop of COPD? 

17 A. Inhalation of toxic substances like 

18 chlorine or other dramatic exposure, exposures like 

19 paint thinners or — can create obstructive bronchitis 

20 patterns. The incidence of those patterns in 

21 non-smokers is very low, and the incidence in smokers 

22 is very high; and again, it's kind of an 1-75 

23 argument, that the longer that you smoke the more 

24 damage with emphysema and COPD will become manifest. 

25 In addition, there is a significant health 
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1 risk from secondhand smoke for chronic bronchitis and 

2 COPD in non-smokers who are exposed chronically to 

3 cigarette smoke. 

4 Q. Does COPD occur in non-smokers in the 

5 absence of exposure to secondhand smoke? 

6 A. It does rarely. In that case, it's called 

7 asthma. 

8 Q. Could you tell me what percentage of 

9 cigarette smokers develop COPD? 

10 A. Again, it's a dose response relationship 

11 and with a high degree of individual variability, but 

12 all smokers, all smokers over time will develop 

13 measurable drops in breathing test parameters given 

14 enough time and enough smoking. 

15 Q. Doctor, isn't it also true that lung 

16 function decreases as we get older? 

17 A. Absolutely, yeah. I'm talking about a 

18 drop that exceeds that which is predicted. 

19 Q. Do you know what percentage of smokers 

20 develop a measurable or a clinically significant drop 

21 in their lung function? 

22 A. Active smokers will develop measurable 

23 drops in their lung function while smoking, and 

24 measurable improvements in their smoke — in their 

25 lung function when they stop. Whether that translates 
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to disability or symptoms is another thing. You can 
have 15 to 20 percent of your lung function remaining, 
having 80 to 85 percent of your lung function 
destroyed by cigarettes and still be able to walk 
around, maybe not with oxygen, but clearly there is a 
large reserve in functional ability not only in the 
heart but especially in the lungs where cigarettes can 
destroy almost all -- up to 80, 85 percent of the lung 
and still not be down and out on the couch. 

This condition, where emphysema gets to 
this point -- this is a lung transplant recipient. 

His lungs got replaced. 

MR. SCHLESINGER: You have to show that to 
the camera, doctor, otherwise anybody looking at 
this won't know what you're talking about. 

THE WITNESS: This patient's lungs 
with emphysema required replacement. 

Clearly, this is in order to be qualified 
for a lung transplant you have to have at 
least 25 percent or less of lung — 
predicted lung function, and in addition, 
functional disability. Other patients may 
have only half of their lung disabled or 
destroyed by cigarettes but still develop a 
functional disability. So, the correlation 
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between symptoms and measured lung function 
is not quite pure, but certainly when it 
gets to this stage this requires a lung 
transplant. 

If you look at this lung cancer 
specimen, there is also associated 
emphysema in this, so that when this 
patient required this lung to be removed, 
his other lung on the other side had to 
take up the slack, and when that happens 
over there, it may not be 50 percent of 
predicted normal, it may be 30 to 35, so 
there would be a significant disability 
related to removal of the lung cancer. The 
same thing happens with the heart. 

BY MR. PERRY: 

Q. The ventilation rates on pulmonary 
function tests can be affected by a number of 
morphological factors, such as obesity; is that true? 

A. There are what are called restrictive and 
obstructive defects in lung function. Restrictive 
meaning the weight of the chest or the compliance of 
the chest and the compliance of the lungs. As you get 
fatter and fatter, it gets harder and harder to push 
the 50 or 100 pounds of your gut out of the way as 
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1 your diaphragm is flattened, and it may be hard to 

2 lift your chest up to expand the lungs and the bellows 

3 effect of your ribs, so there's that component. 

4 Then there's the obstructive components 

5 where the airways narrow as a result of the irritation 

6 of the cigarette smoke and the inflammation of the 

7 airways. And you put the two together where a 

8 restrictive and obstructive components are combined, 

9 then you may have a functional disability where one 

10 value alone or one influence alone will not give you 

11 the disability. 

12 Q. Restrictive — a restrictive component can 

13 also be caused by fibrosis? 

14 A. It can be caused by fibrosis. That's 

15 intrinsic restrictive defect. You can have extrinsic 

16 restrictive defects like scleroderma or burns or 

17 arthritis or muscle weakness like myasthenia where the 

18 lungs are not able to be expanded. 

19 q. Is pneumoconiosis an example of a 

20 restrictive disease or an obstructive disease? 

2 1 A. Mostly restrictive in fibrosing, but it 

22 can have an obstructive component with the 

23 inflammation that it causes in the airways. 

24 Q. And can autoimmune disorders also cause 

25 fibrosis? 
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1 A. That's a broad category of rheumatoid 

2 scleroderma, many, many vascular diseases, Wegener's 

3 granulomatosis, which in focal areas of the lung it 

4 can cause fibrosis, but in other areas have no effect 

5 at all. 

6 Q. What does the term rheumatoid lung mean? 

7 What does that describe? 

8 A. I've not encountered that terminology. 

9 There can be rheumatoid nodules of the lung that look 

10 like the proverbial spot on the lung, and there may be 

11 other microscopic vascular changes in other parts of 

12 the lung that are not visible on a CAT scan or a chest 

13 X-ray. 

14 Q. When you're interpreting pulmonary 

15 function tests and radiology, is it important to 

16 distinguish between restrictive disease and 

17 obstructive disease? 

18 A. From a thoracic surgical standpoint, it 

19 may be. We look at both of those components when we 

20 evaluate a patient for either lung resection or lung 

21 transplantation, and if the tests are poor enough on 

22 either of those grounds then it may exclude a patient 

23 from an operative attempt at taking the cancer out or 

24 the emphysema out. 

25 q. Are you aware of any animal model with 
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1 whole smoke inhalation that has been found to 

2 consistently reproduce pathological changes of central 

3 obular emphysema as seen in humans? 

4 A. I'm not aware of any studies. 

5 Q. Doctor, how many 19 to 34 year olds would 

6 you expect to require nursing home care because of a 

7 smoking-related condition? 

8 A. Relatively few. 

9 Q. Doctor, do you think it would be fair or 

10 reasonable to attribute a portion of the treatment for 

11 Hodgkin's disease in a smoker to his smoking? 

12 A. I'm not aware of the etiologic 

13 relationship between smoking and Hodgkin's disease. 

14 Q. So, any treatment a Hodgkin's disease 

15 patient would receive would be because of his 

16 Hodgkin's disease not because of his smoking? 

17 A. It certainly may be complicated by 

18 smoking, by the chemotherapy that may be toxic to the 

19 lungs, and if the lungs are previously damaged by 

20 cigarette smoking, the treatment of that may be 

21 complicated. 

22 In addition, some of the treatment for 

23 Hodgkin's disease involves radiation of the chest, and 

24 in a smoker with previous lung disease, either 

25 bronchitis or emphysema, it may complicate his 
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1 treatment for the disease. It may affect his drug 

2 response to the chemotherapy or his drug tolerance, 

3 but in terms of an etiologic relation between 

4 Hodgkin's and cigarette smoking, I'm not aware of 

5 that. 

6 Q. Doctor, do you think it would be fair or 

7 reasonable to attribute Medicaid expenses for a smoker 

8 who was a victim of an accident, whether it be a motor 

9 vehicle accident or a shooting victim? Would 

10 attributing a portion of those costs to smoking be 

11 fair and reasonable? 

12 A. Absolutely. 

13 Q. Why is that? 

14 A. Because treatment of accident victims 

15 frequently involves pulmonary injury and stress on the 

16 heart, and that ventilator treatment, oxygen therapy, 

17 heart attacks may be complications of the treatment of 

18 accident victims, you know, motorcycle accidents, be 

19 it motor vehicle accidents or gunshot wounds, which 

20 would be far easier tolerated in a non-smoker. 

21 Q. How about the treatment of an arthritis 

22 patient with extensive pharmacological and physical 

23 treatment who happens to also be a smoker, do you 

24 think it's fair and reasonable that a portion of those 

25 expenditures be attributable to smoking? 

A AB ACTIS - COURT REPORTERS SERVICES 
OCALA: 352 840-5454 GAINESVILLE: 352 377-4749 

nttp://legacyJibrary.ucsf.ecfij2ilii(ctoli}Ct!f^0^p#^jndustii^cu^gatS3^3fr®cfej4odDCs/kqjl0001 


163 


1 A. That probably would have to be determined 

2 on a case-by-case basis. As a disease entity, I don't 

3 know. I don't treat rheumatoid disease, so I'm not 

4 familiar with that. 

5 Q. How about a portion of a diabetic's 

6 insulin, would that be fairly apportioned to smoking? 

7 A. Probably not. 

8 Q. How about dialysis treatment, would a 

9 portion of that be due to smoking? 

10 A. Potentially, and the relationship between 

11 the need for dialysis, which most commonly is 

12 hypertension, and the association of that with 

13 cigarette smoking as an etiology or a contributing 

14 etiological condition would be fairly used. 

15 Q. How about a portion of a smoker who is 

16 being treated for sickle cell anemia, should part of 

17 that cost be attributed to smoking? 

18 A. Absolutely. 

19 Q. Why? 

20 A. Sickle cell anemia crisis in kids and 

21 patients who survive to adults is clearly related to 

22 the low oxygen levels in the small arteries during 

23 crisis, and if those oxygen levels are compromised by 

24 cigarette smoking, then the crisis can be even more 

25 severe. So, there is no question that a sickle cell 
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1 crisis treatment would be complicated by cigarette 

2 smoking and hypoxia. 

3 Q. Do shifts in the location of health care 

4 delivery occur over time? 

5 A. I'm not sure what you're talking about. 

6 In terms of thoracic and cardiovascular surgery, I 

7 only operate in room six and seven, and never shift 

8 patients between the two rooms, but in terms -- so 

9 that's my perspective. If you want to narrow it or 

10 relate it to my perspective, please do. 

11 Q. Sure. I'll be glad to. How about this: 

12 Many medical procedures once performed on an inpatient 

13 basis are now performed on an outpatient basis? 

14 A. There is a statement I would agree with. 

15 Q. And in the past cancer patients were 

16 admitted to hospitals for chemotherapy. Today many 

17 patients undergo chemotherapy on an outpatient basis? 

18 A. That is happening, yes. 

19 Q. And many patients once admitted to nursing 

20 homes are now being treated by home health care or 

21 hospice organizations? 

22 A. There is a shift towards trying to do 

23 that. 

24 Q. Do the methods and the costs for treating 

25 various illnesses change over time? 
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1 A. Would you please be more specific? 

2 Q. Sure. Let's use coronary artery disease 

3 as an example. In the past, coronary artery disease 

4 was — I don't know if this is true, you'll know much 

5 better than me, but it was once treated only by bypass 

6 surgery, and now we have angioplasty and other type 

7 things that can also be utilized in addition to bypass 

8 treatment. 

9 A. Coronary artery disease before the late 

10 sixties was not treated by bypass surgery because that 

11 operation didn't exist until the sixties. It was 

12 developed and perfected towards the eighties when more 

13 drug treatment was used, and in the early eighties 

14 angioplasty became more and more popular, and some of 

15 the patients previously treated by bypass surgery are 

16 now treated, or were then treated with angioplasty. 

17 If those patients live long enough, then their 

18 coronary disease would become multi-vessel and more 

19 complicated, and eventually they would require bypass 

20 surgery. 

2 1 I don't — I would consider that the 

22 treatment for coronary disease has become more 

23 specific and better because of the addition of 

24 angioplasty and stinting and lasering and things like 

25 that, but there is and always will be a role for 
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coronary bypass surgery in the treatment of coronary 
disease. 


166 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q. Sure, and so the methods and the cost for 
treating coronary artery disease have changed over 
time as technology has changed? 

A. That's true. 

Q. That's probably true with many different 

diseases and treatments? 

A. That's true. 

Q. Doctor, would you agree that several 

factors influence health care costs? 

A. Yes. 

Q. And some of those may include family and 
personal medical history, occupation, environmental 
exposures, illicit drug use, alcohol consumption, 
diet, things like that, those would be considered 
influences over health care costs? 

A. Costs are only incurred by physicians and 

nurses. They direct the costs, and as treatments 
change, as we mentioned, the costs associated with 
them change. The costs of treating patients who are 
cigarette users as compared to the same disease and 
same problems as those who don't use cigarettes will 
be higher because they have associated co-morbid 
diseases controlling for all the other factors, so 
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1 costs are created by the use of the medical care. The 

2 use of medical care is dictated by diseases. 

3 Q. And would the same be true for alcohol 

4 consumption? 

5 A. The same is true for alcohol, if you 

6 control for alcohol, that's true. 

7 Q. And diet? 

8 A. Those patients with — that eat sprouts 

9 are going to get less coronary disease than eat angus. 

10 Q. Does the distribution of diseases vary 

11 among different segments of the population? 

12 A. What's a segment of the population that 

13 you're talking about? 

14 Q. Let me ask you this. I'll try to be more 

15 specific. If the distribution of various diseases in 

16 Florida would be different from the distribution of 

17 those same diseases in Montana? 

18 A. They may be, but I don't -- I'm not well 

19 familiar with that, and it's not a part of my every 

20 day practice of cardiovascular and thoracic surgery. 

21 Q. Would you expect Medicaid populations in 

22 different states to differ in disease incidence, 

23 lifestyle characteristics, occupation, environmental 

24 exposures, diet, factors like that? 

25 MR. SCHLESINGER: It's compound, but more 
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importantly, there is no predicate established 
as to whether or not this witness could even 
answer that question. 

MR. PERRY: If he can't answer it, I'm 
sure he can ably state that he can't. 

THE WITNESS: I don't have any 
information to say as an expert that that 
may or may not be true, but as a medical 
professional, there may be the possibility 
of that existing, differences in different 
states and their incidence of disease. 

BY MR. PERRY: 

Q. Do you think seatbelt usage is a valid 
surrogate for a person's tendency for risky behavior? 

A. If what you're saying — if I interpret 
what you're saying is that we all are comfortable with 
a certain level of risk, and if we decrease our risk 
in one area we will increase it to balance and create 
that certain level of risk that we're comfortable 
with, heck if I know. Seatbelts save lives, just like 
if you don't smoke you're going to save a lot of 
lives. 

Q. Really, my question was really just more 
general, whether you think seatbelt usage is a good 
gauge to determine whether or not a person has a 
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1 tendency for risky behavior? 

2 A. I have no idea. 

3 Q. Do alcoholics tend to have a higher 

4 prevalence of smoking compared with the general 

5 population? 

6 A. I don't know that. 

7 Q. Are you aware of any studies regarding the 

8 usefulness or efficacy of lung cancer screening or 

9 early detection? 

10 A. Yes, I am. 

11 Q. What studies are you familiar with, and 

12 what do they generally show or conclude? 

13 A. I'm not familiar with the specific study, 

14 the author and title, however, lung cancer as a 

15 disease such as this, this lung cancer could have been 

16 there for five years and then taken off. It could 

17 have been there for three months and gotten this big, 

18 from nothing to this big in three months. Yearly 

19 chest X-rays as a — have proven to be — in a 

20 population to be ineffectual in detecting lung cancers 

21 and reducing its death rate. 

22 Unfortunately, cancers even as large as 

23 this may cause absolutely no symptoms, and yet cancers 

24 as large as this may cause pneumonia, fevers, coughing 

25 up blood, weight loss, and other symptoms. So, again, 
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the majority, up to 90 percent of the cancers that 
look like this are caused by cigarettes. If nobody 
smoked cigarettes, then probably 90 percent or more of 
the non-smoking population who were smokers wouldn't 
get it, so we would have a 90 percent reduction in the 
death rate from lung cancers. 

MR. PERRY: I would object to the last 
part of his answer as nonresponsive, and move 
that it be struck. 

THE WITNESS: What was the question you 

asked? 

MR. PERRY: My question was about- 

MR. SCHLESINGER: Dr. Staples, you don't 
have to concern yourself with his objection. 

The record will speak for itself. 

THE WITNESS: This speaks for itself. 

MR. PERRY: Let's take five minutes. I 
may be done. 

MR. SCHLESINGER: That would be nice. 

(Whereupon, a brief recess was taken.) 

BY MR. PERRY: 

Q. Doctor, just a follow-up on the last point 
we were talking about. Do you know of any effective 
way to do lung cancer screening to detect early 
disease? 
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A. Sure. Do a CAT scan on patients who smoke 
every two to three months, that would pick up every 
lung cancer early enough to get it out. 

Q. Have there been any studies? 

A. No. 

Q. To support your theory? 

A. No. That's a very expensive test. 

Q. So, that would be impractical in reality? 

A. Too expensive. 

Q. Doctor, do you plan to review any 

additional materials prior to trial? 

A. Probably. 

MR. PERRY: Counsel, I would ask that 
we be notified of any additional materials 
he would review prior to trial and that we 
have an opportunity to question him about 
the additional materials that he plans to 
review prior to trial. 

MR. KERRIGAN: Well, the problem I 
think probably is in a definition of review 
because he has journals, he has regular 
references. If you mean particularly to 
prepare himself for trial testimony, devoid 
of his normal practice, Shelly, we could do 
that, could we not? 
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MR. SCHLESINGER: (Affirmative headshake.) 

MR. KERRIGAN: But in terms of the routine 
treatment of patients, reading of journals, that 
sort of thing- 

MR. PERRY: That's fine. That's 
agreeable. 

MR. KERRIGAN: All right. In other words, 
if we send him something and say we want you to 
be prepared with this or whatever- 

MR. PERRY: If he's going to review 
additional materials to prepare himself for 
trial-- 

MR. KERRIGAN: Right. 

MR. PERRY: —then I would like your 
agreement to have the opportunity to come 
back and question him regarding those 
additional materials he's reviewed to 
prepare himself for trial. 

MR. KERRIGAN: That's reasonable. What do 
you think? 

MR. SCHLESINGER: I'm not inclined to 
agree to that because of -- unless they change 
his opinions in some form. If his opinions are 
going to remain the same- 

MR. PERRY: Well, we won't know if it 
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changes opinions unless we come and ask him. 

MR. SCHLESINGER: Well, but we'll know. 

MR. PERRY: Well, that's fine. How are we 
going to know? 

MR. SCHLESINGER: What I'm saying to you 
is if his opinions at trial are going to be the 
same, then there has been no change. 

MR. PERRY: I think it's only fair 
that we have an opportunity to come back 
and question him regarding any additional 
materials he's going to review outside the 
materials he reviews in the normal course 
of his practice. 

MR. SCHLESINGER: I can't agree with 
that, so if you want that kind of a 
-- you're putting the money in. Take it on 
one of the many motions that pass through 
this thing, and we'll hash it out that way. 

MR. KERRIGAN: We have to yield to him. 

He has the final decision. 

MR. PERRY: Then I assume you would agree 
that you will not provide him any additional 
materials for him to review prior to trial. 

MR. SCHLESINGER: No, I won't agree to 
that, either. 
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MR. PERRY: So, you won't agree to 
anything? 

MR. SCHLESINGER: You may use those 
wide-ranging questions on the witness, but 
you'll find they're of no merit with me at all. 

MR. PERRY: I thought I could try, Shelly. 
Well, I guess I'll just note for the record my 
objection to your failure to agree, and the 
Court can address it at a later time. 

MR. SCHLESINGER: Objection is noted, sir. 

MR. PERRY: Thank you, Counsel. I have no 
further questions. 

MR. SCHLESINGER: No, we have no 
questions. 

(Whereupon, the deposition was concluded 
at 3:56 p.m.) 


A AB ACTIS - COURT REPORTERS SERVICES 
OCALA: 352 840-5454 GAINESVILLE: 352 377-4749 

http ://legacy Jibraiy. ucsf .edyMMitQffaQO^pdfcv. i ndiM^docu^r^its 3 7 7 >f 9 <3$8ocs/kqjl0001 





175 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 


Under the penalties of perjury, I declare that I 
have read the foregoing deposition and that the facts 

19 stated in it are true. 

20 

21 _ 

Edward D. Staples, M.D. 

22 

23 

24 

25 
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STATE OF FLORIDA ) 

COUNTY OF ALACHUA ) 

I, PAMELA J. KONITZER, Certified Court Reporter, 
certify that I was authorized to and did 
stenographically report the deposition of EDWARD D. 
STAPLES, M.D.; that a review of the transcript was 
requested; and that the transcript is a true and 
complete record of my stenographic notes. 

I further certify that I am not a relative, 
employee, attorney, or counsel of any of the parties, 
nor am I a relative or employee of any of the parties' 
attorney or counsel connected with the action, nor am 
I financially interested in the action. 

DATED this 26th day of March, 1996. 
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